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Bef ore BEAM and MURPHY, Circuit Judges and BURNS**, District Judge.

BURNS, Senior District Judge.

Appel | ant Jesse Ball was convicted in the district court®! of six counts
charging violations of narcotics laws and attendant firearns crines. He
appeals his convictions on three counts. W affirmin part, reverse in
part, and remand for further proceedings.
| . PROCEEDI NGS BELOW

The grand jury returned a six count indictnent charging appellant with

drug trafficking and firearns crines. Appellant pleaded not guilty and a
jury convicted himon all six counts in a trial
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*The panel unanimoudly finds this case is suitable for decision without oral argument.
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that ended on June 21, 1995. Only three of these convictions are inplicated
in this appeal

Appel | ant chal |l enges his convictions on Counts 2, 5, and 6. Count 2
charged appellant with using a firearmin relation to a drug trafficking
crime on March 25, 1994. Counts 5 and 6 arose from events that occurred on
July 9, 1992. Count 5 charged appellant with possession of crack cocai ne
with intent to distribute and Count 6 charged himwith carrying or using a
firearmin relation to that crine

On Septenber 13, 1995, the district court inposed a sentence of
i mprisonnent for 481 nonths. Wth respect to the chall enged convictions,
this sentence included 121 nonths for Count 5 followed by a consecutive
sentence of 10 years on the Count 2 firearm charge followed by another
consecutive sentence of 20 years on the Count 6 firearm charge. In
addition, appellant was charged a special assessnent of $300 which
represented $50 for each count of conviction

After appellant was tried and sentenced in this case, the Suprene
Court issued its opinionin Bailey v. United States, us. _ , 115 s. ¢.
501 (1995). The governnent now concedes that the evidence at trial was not

sufficient, under the requirenents of Bailey, to support the firearns
convi ctions on Counts 2 and 6. Accordingly, those convictions are reversed
and the case nust be remanded to the district court for resentencing.

The remaining issue in this appeal concerns appellant's conviction on
Count 5 for possession of crack cocaine with intent to distribute on July
9, 1992. M. Ball appeals the district court's order denying his notions
to suppress evidence seized during the warrantless entry into his house on
July 9, 1992 and to suppress statenents he nade to police officers at that
tinme. The district court deternmined that the warrantless entry into
appel lant's residence was justified by exigent circunstances and that the
sei zure of evidence found in plain view was proper
1. STANDARD OF REVI EW

W have traditionally enployed the "clearly erroneous" standard to

review the district court's denial of a notion to suppress evidence obtai ned
by a warrantless search. U.S. v. Johnson, 28 F.3d 1487, 1494 (8th GCir.
1994), cert. denied, u S , 116 S . 768 (1995); U S. v. denent, 854
F.2d 1116, 1118 (8th Cir. 1988).

After subnission of this case, the Suprene Court handed down its
opinion in Onelas v. United States, Uus , 116 S.C. 1657 (1996).
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Ornelas instructs us to review such determ nations under a two stage
standard. The first part of the analysis involves only a



determi nation of the historical facts leading up to the warrantl ess search

The second part of the analysis requires a decision whether these historical
facts, when viewed fromthe standpoint of an objectively reasonable police
of ficer, support the ultinmate conclusion reached by the district court, i.e.
that probable cause existed or that exigent circunstances were present.
Onelas, 116 S.Ct. at 1661-62. Onelas instructs that the second part of
the anal ysis, the ultinmate conclusions reached by the district court, nust
be revi ewed de novo. 116 S.Ct. at 1663.

Before Onelas, we treated a district court's determ nation that
exi gent circunstances were present as a question of fact, to be reversed
only for clear error. U_S v. denent , 854 F.2d at 1118; United States
v. Knobel och, 746 F.2d 1366, 1366-67 (8th Gr. 1984), cert. denied, 470 U.S.
1006 (1985); United States v. Wntz, 686 F.2d 653, 657 (8th Cr. 1982). W
gave particular deference to the fact finder who had the opportunity to

observe the deneanor and credibility of the witnesses. United States v.
Chunn, 11 F.3d 107, 109 (8th Gr. 1993); United States v. Wallraff, 705 F.2d
980, 987 (8th Cir. 1983).

Under the two stage standard described in Onelas, we still "review

findings of historical fact only for clear error" and "give due weight to
inferences drawn from those facts by resident judges and |local |aw
enforcenent officers.” Onelas, 116 S. C. at 1663. Only the ultinate
conclusion that the historical facts amounted to "exigent circunstances" is
subj ect to de novo review |d.
[11. BACKGROUND

On May 4, 1995, Magistrate Judge Medler conducted an evidentiary
hearing on appellant's notion to suppress. At the hearing, the Magistrate

Judge heard testinony from and observed the deneanor and credibility of
Detective Gel hot and Oficer King. The Mgistrate Judge nade findi ngs of
historical fact that were adopted by the district court and fornmed the basis
upon which the notion to suppress was deni ed.

On July 8, 1992, Detective Gel hot of the St. Louis Police Departnent
nmet with a confidential informant. The infornmant described drug trafficking
activities at a certain address in St. Louis. He gave physical descriptions
of the building at that address and of the distributor who lived and carried
on his drug business there.

The informant said that the distributor typically sat on the front
porch waiting for custonmers. Custoners would neet himon the porch and give
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noney, jewelry, or firearns in



exchange for crack cocai ne. The distributor then would enter the house,
| eaving the custoner on the porch. Wen the distributor returned to the
porch, he would give the custoner crack cocaine and the custonmer would
| eave. The distributor would remain on the porch waiting for other
custormers. The informant told Gel hot that the distributor kept a weapon on
or near his person or close by inside the residence.

Later that day, CGelhot drove by the address given by the informant
and observed a house fitting the description given by the informant. On
July 9, 1992, CGelhot returned to the residence wearing plain clothes in an
unmarked car with his partners, Detectives Murphy and Strehl. He observed
a mal e matchi ng the description given by the informant seated on the porch
Anot her male was standing on the porch and appeared to be displaying a
chrone plated | ong barreled revolver to the person who was seat ed.

When the officers exited their vehicle, the person who was standing
on the porch holding the hand gun fled into the residence. Strehl went to
the porch where he renmained with the seated individual. Gelhot and Muirphy
pursued the other individual into the residence where they observed crack
cocai ne, narcotics paraphernalia and firearns in plain view  Gel hot and
Miurphy did not find the fleeing individual with the chrome plated firearm
The seated individual on the porch was later identified as appellant.

Appel l ant was arrested and the itens of evidence observed in plain
view were seized. Appellant gave incul patory statenents to the officers

These findings of historical fact are anply supported in the
record and we find no clear error
V. DI SCUSSI ON

Police officers may not enter or search a honme without a warrant unl ess

justified by exigent circunstances. See Payton v. New York, 445 U.S. 573,

589 (1980) (warrantless entry to nake a felony arrest requires exigent
ci rcunst ances). The exigent circunstances exception to the warrant
requirenent is narrowy drawn. US v. denent, 854 F.2d at 1119. The

exception justifies inmediate police action without obtaining a warrant if
lives are threatened, a suspect's escape is inmmnent, or evidence is about
to be destroyed. Mchigan v. Tyler, 436 U S. 499, 509 (1978); Warden v.
Hayden, 387 U.S. 294, 298-99 (1967); Ker v. California, 374 US. 23, 42
(1963), U.S. v. denent, 854 F.2d at 1119.




The district court agreed with the conclusion of the Magi strate Judge
that exigent circunstances were present because the officers reasonably
inferred that the suspect who fled into the house night escape or destroy
evidence in the house. Under O nelas, we review the district court's
concl usi on de novo.

It is abundantly clear that an objectively reasonable police officer
knowi ng the informati on known by Gel hot and observing the two nen on the
porch of appellant's residence, would conclude that the two nen were
conducting an illegal narcotics transaction. At that point, both nen would
reasonably be considered crininal suspects. An objectively reasonabl e
police officer would infer that the suspect who ran into the house was
attenpting to escape. In fact, we now know that the inference was not only
reasonabl e, but also correct, as the suspect did escape.

It would be reasonable for such an officer to conclude that the
escapi ng suspect mght try to destroy or renove evidence in the house. It
woul d al so be reasonable for such an officer to believe that the presence
of an arnmed suspect inside the house presented a threat to the lives of the
officers outside. For all these reasons, the actions of the fleeing suspect
required i nmedi ate police action without delaying to obtain a warrant.

Appel l ant's argunents have no nerit and require little discussion.
First, he contends that the police were not justified in believing that
evi dence might be destroyed. He argues that the fleeing suspect's only
notivation was to escape and that he would not have jeopardized his retreat
by stopping to destroy evidence. This position relies too heavily on
hi ndsight. W nust view the facts fromthe standpoint of the officers at
t he scene. From that standpoint, it was reasonable to believe that the
fl eeing suspect, if not pursued by the officers, night stop to destroy or
renove evi dence.

Next, he contends that the officers were not entitled to foll ow the
escapi ng suspect because he was not a "known felon". However, GCel hot
observed these nen engagi ng in what he reasonably and correctly believed to
be a crack cocaine transaction. In denent, we said cocaine trafficking was
so serious an offense that it should be weighed heavily "as an inportant
factor to be considered in the exigent circunstances cal culus." 854 F.2d at
1120, gquoting Wl sh v. Wsconsin, 466 U S. 740, 751 (1984). Accordingly,
the officers were not required to identify the fleeing suspect as a "known

felon" before pursuing himfromthe scene of this serious crine.
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Finally, appellant contends that the police created the exigent
ci rcunst ances by approachi ng



the porch and that they could have avoided the warrantless entry by
stationing an officer at the back door of the house. Again this argunent
relies primarily on hindsight. W view the circunstances from the
standpoint of these officers who were in the early stages of their
i nvestigation and had only begun their surveillance of the residence. It
is entirely unreasonable fromthat standpoint to expect themto anticipate
the events that ensued.

W find no clear error in the findings of fact nade by the Magistrate
Judge and adopted by the district court. Under those facts, the district
court's decision to deny appellant's notion to suppress was proper
V. CONCLUSI ON

Based on the foregoing, the district court's order denying appellant's

notion to suppress and its judgnent of conviction on Count 5 are AFFI RVED
The judgnments of conviction on Counts 2 and 6 are REVERSED and the case is
REMANDED to the district court for resentencing and recal culation of the
speci al assessnent.
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