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Before McM LLIAN, JOHN R G BSON, and BOAWWAN, Circuit Judges.

BOMWAN, Circuit Judge.

The sole issue in this case is whether the el even defendants, current
and forner enployees of the state of Mssouri, are entitled to qualified
imunity. The District Court! denied the defendants' notion to disniss the
conplaint on the basis of qualified immunity, and we affirm

Evel yn Susan Hafley is an adm nistrative coordinator with the field
servi ces bureau of the M ssouri Departnent of Revenue. |n her conplaint,
Hafl ey alleges that defendant Ellie Janes instructed her "to hide a file
containing informati on about the Departnent of Revenue's University City
Fee Ofice" and "to say nothing about said file." Conplaint at 9§ 9.
Hafl ey alleges that she refused to do as instructed because she believed
that hiding the file would have been illegal. She then reported the
i ncident to defendant Dean Powel |, who allegedly told her to follow Janes's
instructions and "stay out of it." Conplaint at  11. Hafley also alleges
that she reported the instructions she had received fromJanes and Powel |
to defendants Rich Lanb and Mary Ann Reuter. She alleges that the
defendants thereafter retaliated against her in a variety of ways for her
attenpts to report the actions of Janmes and Powell and for her refusal to
hide the file, which later allegedly was seized in a crimnal investigation
of the University City fee office. She alleges that the defendants took
t hese actions "to
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punish Plaintiff for refusing to conmt an illegal act and exercising her
First Anmendnent rights," specifically the "right to exercise freedom of
speech." Conplaint at Y 16-17. The defendants have not filed an answer
to the conplaint. Instead, the defendants noved to disniss the conpl aint
pursuant to Federal Rule of Civil Procedure 12(b)(6).

The District Court denied the notion to dism ss and the subsequent
notion to reconsider "because there is insufficient evidence for the Court
to weigh the applicability of defendants' assertion of qualified i munity.

Plaintiff is required to put defendants on notice by the filing of
her complaint. This she has done." Hafley v. Lohman, No. 95-4078-CV-C 2,
order at 1 (WD. M. Sept. 7, 1995) (denying notion to reconsider order
denying notion to dismiss) (citations onitted).

"The denial of a defendant's notion to disniss on the grounds of
qualified imunity, although interlocutory in nature, is a final appeal abl e
order within the neaning of 28 U S.C. § 1291." Waver v. darke, 45 F. 3d
1253, 1255 (8th Cir. 1995). W review de novo a district court's order
denying a notion to disnmiss, viewing the allegations in the conplaint in

the light nost favorable to the plaintiff. 1d. W note that "qualified
immunity is an affirmative defense,” and "it will be upheld on a 12(b)(6)
notion only when the immunity is established on the face of the conplaint."
Id. The defendants in this case are entitled to qualified inmunity unl ess
Hafl ey has alleged the violation of a constitutional right that was clearly
established at the tine of the alleged violation. |d. Like the District
Court, we nust accept the allegations of the conplaint as true when
considering a Rule 12(b)(6) notion to dismss. H shon v. King & Spal ding,

467 U.S. 69, 73 (1984). "[Dlismissal is inappropriate "unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his
claimwhich would entitle himto relief."" MCormack v. Citibank, N A,




979 F.2d 643, 646 (8th Cir. 1992) (quoting Conley v. G bson, 355 U S. 41
45-46 (1957)).

The defendants first contend that Hafley's conplaint does not neet
the heightened pleading standard that this Court has applied to
"[c]onmpl ai nts seeki ng danages agai nst governnment officials," Edgington v.
M ssouri Dep't of Corrections, 52 F.3d 777, 779 (8th Gr. 1995). They al so
contend that the Conplaint fails to set forth specific acts commtted by

def endants Lohman, Callis, Hune, Siedhoff, Bexten, Lyle, and Ml cher.
Those issues, however, are not properly before us. Wile an interlocutory
order that decides the issue of qualified imunity may be final and
appeal abl e under 8§ 1291, a denial of a notion to dismiss for failure to
state a claimis not a final appeal able order. See United States v.
Brakke, 813 F.2d 912, 913 (8th Gr. 1987) (per curian); see also Qilfstream
Aer ospace Corp. v. Mayacamas Corp., 485 U. S. 271, 275-76 (1988) (noting
that denial of notion to disnmiss is not appealable unless it fits within

a “small class' of decisions that are appealable . . . even though they
do not terminate the underlying litigation"). Thus we lack jurisdiction
to consider the defendants' argunents regarding the sufficiency of the
al l egations in the conpl aint.

The defendants al so contend that Hafley's conplaint fails to allege
that the defendants violated a constitutional right that was clearly
established at the time of the alleged violation, thus showing that the
defendants are entitled to qualified immunity on the face of the conplaint.
We di sagr ee. W reiterate that we nust accept the allegations in the
conplaint as true and construe all reasonable inferences therefromin favor
of Hafley at this early stage in the litigation. See MCormack, 979 F.2d
at 646. |n essence, Hafley all eges that she has been retaliated agai nst

for speaking to her supervisors about a nmatter of public concern
specifically an attenpt to hide governnment records from an inpending
crimnal investigation of the handling of public funds by



the Mssouri Departnent of Revenue at its University City fee office. At
the time, it was clearly established that such retaliation could have
violated the First Arendment. See, e.q., Pickering v. Board of Educ., 391
U S. 563, 574 (1968) ("statenents by public officials on nmatters of public
concern nmust be accorded First Amendment protection"); Kincade v. City of
Bl ue Springs, 64 F.3d 389, 396 (8th Cir. 1995) ("W generally have held
t hat speech about the use of public funds touches upon a natter of public
concern."), cert. denied, 116 S. C. 1565 (1996). |In Dunn v. Carroll, 40
F.3d 287 (8th Cir. 1994), this Court stated that

[a] disciplinary action agai nst a public enployee violates his
First Amendrment rights if: (1) the conduct for which he was
puni shed can be "fairly characterized as constituting speech on
a matter of public concern,"” Connick v. Mers, 461 U S. 138,
146, 103 S.C. 1684, 1690, 75 L.Ed.2d 708 (1983); and (2) the
interest of the enployee in comenting on the matter of public
concern outwei ghs the public enployer's interest in pronoting
its efficiency by prohibiting the conduct. Pickering v. Board
of Educ., 391 U S. 563, 568, 88 S.Ct. 1731, 1734-35, 20 L.Ed.2d
811 (1968).

Id. at 291. W ether the protected speech is actually communicated to the
public is irrelevant. See Gvhan v. Wstern Line Consol. Sch. Dist., 439
U S 410, 415-16 (1979) ("Neither the [First] Anendnent itself nor our
decisions indicate that this freedomis lost to the public enpl oyee who
arranges to comunicate privately with his enployer rather than to spread
his views before the public."); Cox v. Dardanelle Pub. Sch. Dist., 790 F.2d
668, 674 (8th Cir. 1986). The defendants' argunent that the allegations
in the conplaint fail to state a claimunder Pickering is specious. Under
Pi ckering, courts nust balance "the interest of the [public enployee] as

a citizen, in commenting upon matters of public concern, and the interest
of the State, as an enployer, in pronoting the efficiency of the public
services it perforns through its enployees." Pickering, 391 U S. at 568.
Construing the allegations and all reasonable inferences therefromin favor
of



Hafl ey, it is clear that her interest in exposing an attenpt to obstruct
a crinmnal investigation into the handling of public funds outweighs the
state's interest in the efficiency of its public services. The Pickering
bal ance understandably favors the plaintiff when the test is based solely
on the allegations in the conplaint.

The defendants argue that the allegations in the conplaint can be
construed differently, that is, in a way such that Hafley's speech appears
to be related only to internal departnent policies. Such an argunent is
irrelevant, as we nust construe the conplaint in the light nost favorable
to Hafl ey. The defendants also asserted at oral argunent that the
all egations are baseless. Hafley may indeed fail to prove her allegations
at trial, but that is irrelevant to the considerati on of the defendants
Rule 12(b)(6) nmotion to dism ss. Moreover, the defendants ultinately nay
establish that they are entitled to qualified inmunity, but we agree with
the District Court that they have not done so yet.

For the reasons stated, the order of the District Court denying the
defendants' notion to dismiss on the basis of qualified imunity is
af firned.
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