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MURPHY, Circuit Judge.

Bobby Davis brought this action after she was raped at her place of
busi ness by a detainee in the custody of the Fulton County sheriff's
departnment. She sued the county, the county Quorum



Court, individual nenbers of the court, and enployees of the sheriff's
departnment under 29 U . S.C. § 1983 and state tort theories. The district
court! dismi ssed, for failure to state a claim her constitutional clains
agai nst several of the defendants, her state tort clains, and a |oss of
consortiumclai mby her husband, Lloyd Marlo Davis.? It later granted the
notion of the other defendants for summary judgment in their favor on her
remaining 8 1983 clains. Davis now appeals fromthe judgnent entered for
def endant s.

Davis lives in Salem Arkansas. She and her husband own and operate
a local dairy equipnent sales and service store |ocated near the Fulton
County Detention Center (FCDC). On May 13, 1992 she was working alone in
the store when she was assaulted and raped by Lawrence D. Hull. At that
time Hull was a detainee in the custody of the Fulton County Sheriff's
Departnent. He was being held at the FCDC pendi ng di sposition of crimna
charges of burglary and theft, as well as for a possible violation of
probation related to a prior charge.?

Hul | had been appointed as a trustee by Paul Martin, the Fulton
County Sheriff. In this capacity he perforned various tasks for the
sheriff and jailers. Several of these tasks, such as taking trash to the
dunpster or washing cars, involved Hull being outside the rear door of the
FCDC. The sheriff's departnent had not received any conpl aints about Hul
wor ki ng out si de, nor had

The Honorable G Thomas Eisele, United States District
Judge for the Eastern District of Arkansas.

°The denial of the claimfor |oss of consortiumis not
chal | enged on appeal .

]ln Cctober 1991, Hull pled guilty to aggravated assault and
was sentenced to five years probation. |In Decenber 1991 a
petition for revocation of probation was filed based on the new
charges of burglary and theft.



Hul | caused any problens as a trustee before the attack on Davis.*

On the norning of May 13, 1992 Joann Cunni ngham who was the duty
jailer® at the FCDC on that day, asked Deputy Sheriff Charles Bost to
release Hull fromhis cell to help her unload groceries fromher car, which
was parked directly behind the jail. She asked Bost to open the cel
because she was carrying a |oad of groceries at the tine. Bost opened
Hull's cell as instructed and then left the FCDC to work at his insurance
agency. As duty jailer, Cunningham was responsi ble for supervising Hul
whil e he was out of the cell

Cunni ngham and Hull carried in the groceries together. Afterwards,
Hul I washed several cars and took out the trash, which involved being
outside of the FCDC buil ding. During this tine he was not directly
supervi sed, but was nonitored by Cunni ngham who nmade routine checks by
viewing Hull fromsecond story windows in the facility. After taking out
the trash, Hull returned to the FCDC and went upstairs to the office. The
Sal em Police Chief, Albert Roork, told himto go back downstairs, which is
where the cell area is located.?®

Hull went downstairs, but instead of returning to his cell, he left
the jail facility through an open door. Wthin a nmatter of m nutes he had
wal ked down the alley to the dairy equi pnent store,

“The record does not indicate exactly when Hull was
appointed as a trustee, but there is evidence that he was not new
to the position. He had been detained at the FCDC for nearly
five nonths at the tinme of the attack

*Cunni ngham was an enpl oyee of the sheriff's departnent and
her duties included acting as jailer and dispatcher. She also
cl eaned and shopped for supplies.

®The record is not entirely clear about Roork's role in the
events or whether Roork could be said to have assuned
responsibility for supervising Hull when he directed himto go
downstairs. He was never a defendant in this action.
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assaulted Davis, and returned to the area outside the rear of the jail.

The FCDC is located in a building on the south side of the main
square in Salem Qher businesses and houses are nearby. The Davis store
is located on the sout hwest corner of the square and faces the sane street
as the FCDC, but it is several businesses away. The buildings on that
street have rear doors that open into an alley. The FCDC parking lot is
also in the alley. The record shows that the Davis store entrance is
approxi mately 150 feet fromthe rear door of the FCDC, and at |east 100
feet away fromthe outer perinmeter of the FCDC parking area.

After the attack Davis went to a nearby barbershop, and the barber
called the sheriff's departnent. Deputy Bost had returned to the FCDC by
this tinme, and he and two other officers went to the barbershop. Davi s
reported the rape and identified Hull as the rapist. Hull was charged in
state court with rape and first degree battery and was convi cted of second
degree battery.

Davis then brought this civil action for danages under 28 U S.C. §
1983 and various theories of state tort liability. The original conplaint
was filed on May 13, 1993 and anended on April 26, 1994. The anended
conplaint stated § 1983 clai ns agai nst Fulton County, Arkansas; the Fulton
County Quorum Court and the nenbers of it; Paul Martin, individually and
as Sheriff of Fulton County; and Charles Bost, individually and as Deputy
Sheriff of Fulton County. Davis clainmed that the actions of the
def endants, including the appointnent of trustees in general, the decision
to appoint Hull as a trustee, and the practice of allowing Hull to be
outside of the jail wunsupervised, increased her risk of danger, thus
creating an affirmative duty to protect her. She al so alleged various
state law tort clains, including battery, assault, false inprisonnent, and
outrage, agai nst each of the defendants.



On February 13, 1995, the district court granted in part and denied
in part the defendants' Rule 12(b)(6) notion to dismss the anended
conplaint.” It dismssed for failure to state a claim Davis' causes of
action under 8§ 1983 agai nst the county, the Quorum Court, the individua
menbers of the court, Sheriff Martin, in both his official and individua
capacities, and Deputy Sheriff Bost, in his official capacity. The
district court concluded that the general allegations about a policy or
practice relating to trustees at the FCDC did not nake out a risk of harm
to Davis greater than that faced by nenbers of the general public and was
therefore insufficient to state a constitutional claim It cited Wlls v.
Wal ker, 852 F.2d 368 (8th Cir. 1988), cert. denied, 489 U S. 1012 (1989),
and noted that Davis had not alleged that the policy was targeted at her

in any way. The 8§ 1983 clains against Bost in his individual capacity
survived the notion to dismss because the conplaint alleged a specific act
(releasing Hull to unload groceries behind the Davis store) that mght have
been said to have exposed Davis to a unique threat of harm The district
court also dismssed the state law clainms against all of the defendants,
hol ding that they were entitled to tort immnity under state | aw

On May 4, 1995, with permission fromthe court, Davis filed a second
amended conplaint. 1In it, she restated her 8 1983 cl ai m agai nst Bost and
added § 1983 clains against two new defendants: Joann Cunni ngham
individually and as Jailer of Fulton County, and Janella Cantrell,?
individually and as Jailer of Fulton County.

"The original opinion and order, filed on February 13, 1995,
was W thdrawn by the court on April 28, 1995, and a substituted
opinion was filed nunc pro tunc.

8Janella Cantrell is an enployee of the sheriff's departnent
and functions as a secretary, dispatcher, jailer, and personnel
manager. The record shows that on March 13, 1992, she worked in
the front office at the FCDC and had jailer duties that day only
i f Cunni ngham was away fromthe building. Cantrell herself was
off duty at the tine of the attack on Davis. She had left the
buil ding for lunch at noon and returned after Hull had been
| ocked up agai n.



She al |l eged that Cunni ngham had been involved in the decision to rel ease
Hul I on May 13, 1992, and that Cantrell had acqui esced in the decision.
She al so asserted state | aw negligence clai ns agai nst Bost, Cunni ngham and
Cantrell, and she and her husband asserted clains for | oss of consortium
On June 14, 1995, the district court granted in part and denied in part the
defendants' 12(b)(6) notion to dism ss the second anended conplaint. It
di sm ssed all of the asserted clains except the causes of action under §
1983 agai nst Bost, Cunningham and Cantrell in their individual capacities.

The parties had also filed cross notions for sumary judgnent on the
clains in the second anended conplaint, and on July 21, 1995 the district
court granted summary judgnent in favor of Bost, Cunni ngham and Cantrel
on the remaining 8§ 1983 clains. It held that Davis had not nade a
sufficient showing to support her clains that the defendants had a duty to
protect her in particular fromviolent acts by Hull. It explained that
al though these allegations in her conplaint had been sufficient to
withstand the earlier nmotion to disniss, they were not supported by the
facts. Judgnent was entered the sane day.

On appeal Davis argues that the district court erred in entering
sunmary judgnent in favor of Bost, Cunningham and Cantrell in their
i ndi vidual capacities on her clains under 8§ 1983, in disnissing her clains
agai nst them for negligence, and in dismssing her § 1983 cl ai ns agai nst
t he ot her defendants.

There is disagreenent about which parties are properly before the

court on this appeal. The notice of appeal nanes only Bost, Cunni ngham
and Cantrell in the caption, but Davis asserts issues in her briefs that
relate to other previously dismssed defendants. W wll start with the

i ssues that all agree are before the court.

Davis argues that the undisputed facts in the record establish



that the actions of Bost, Cunningham and Cantrell on May 13 gave rise to
a duty to protect her because they placed her in a position of danger that
she woul d not ot herw se have been in that was uni que fromthe danger posed
to the general public. She asserts that their actions were reckl ess and
a direct cause of Hull's assault. Davis does not claimthat there are
di sputed material facts to be decided by a fact finder on the issues of
liability. She clains that she is entitled to summary judgnent on
liability and remand for a trial on damages.

Bost, Cunningham and Cantrell respond that sunmary judgnent was
properly entered in their favor. They argue that they had no speci al
constitutional duty to protect her, and that even if such a duty existed,
t he undi sputed facts show that their actions were nerely negligent and not
a basis for constitutional tort liability under 8§ 1983.

Sunmmary judgnent is appropriate if there are no disputed issues of
material fact and the noving party is entitled to judgnent as a natter of
law. Fed. R Cv. P. 56(c). All evidence and inferences nust be viewed
in the light nost favorable to the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 250 (1986). The non-noving party, however, nay
not rest upon nmere denials or allegations in the pleadings, but nust set
forth specific facts sufficient to raise a genuine issue for trial
Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986). W review a grant of
summary judgnment de novo. Crawford v. Runyon, 37 F.3d 1338, 1340 (8th Cr.
1994) .

Davis's constitutional tort clains are prenised on an alleged
violation of her Fourteenth Amendnent rights. She argues that Bost,
Cunni ngham and Cantrell deprived her of her general liberty interest to
be free fromunjustified physical assaults on her person when they failed
to protect her fromHull's violent actions.



As a general rule, the Fourteenth Anmendnent does not inpose any duty
on states to protect its citizens against violence inflicted by private
actors. DeShaney v. W nnebago County Dept. of Social Servs., 489 U S
189, 195-96 (1989). DeShaney recognized an exception to this rule,

however. A duty to protect an individual exists where she is in a special
custodial or other setting in which the state has limted her ability to
care for herself. [d. at 198. In these circunstances an affirmative duty

to protect arises "not from the State's know edge of the individual's
predicanment . . . but fromthe limtation which it has inposed on his
freedomto act on his own behalf." 1d. at 200. Davis does not claimthat
she was in any sort of relationship with the defendants, however, nor does

she claimthat they |linmted her ability to care for herself.

A duty to protect has al so been recognized in the circuit courts when
the state affirmatively places a particular individual in a position of
danger that she would not otherw se have faced. Dorothy J. v. Little Rock
School Dist., 7 F.3d 729, 733 (8th Gr. 1993); Gegory v. City of Rogers,
974 F.2d 1006, 1010 (8th Cir. 1992) (en banc), cert. denied, 507 U S 913
(1993); Wells v. Walker, 852 F.2d 368 (8th Cir. 1988), cert. denied, 489
U.S. 1012 (1989); Freeman v. Ferguson, 911 F.2d 52, 55 (8th GCir. 1990).
For such a duty to arise, the actions of the state nust create a unique

risk of harmto the plaintiff that is greater than the risk faced by the
general public. See Wlls, 852 F.2d at 371

Davis argues that Bost, Cunningham and Cantrell had a constitutional
duty to protect her because they released Hull fromhis cell, instructed
himto performchores outside, and allowed himto | eave the prem ses of the
FCDC. She clains that the risk to her was uni que because of the proximty
of her store to the FCDC and her status as an el derly wonan.

It is not disputed that the three defendants naned in the



notice of appeal played differing roles in respect to the events | eadi ng
to the rape. The actions allegedly giving rise to the duty to protect
Davis were taken prinmarily by Cunningham Al though the record shows that
Bost originally unlocked Hull's cell so he might assist in bringing in the
groceries, he did so at Cunninghamis direction, and as duty jailer she was
solely responsible for nonitoring Hull while he perforned his tasks. Bost
was not at the FCDC at the tine the rape occurred and had no obligation to
be there. Cantrell was not involved at all with Hull's release or
supervision. She only had jailer duties on May 13, 1992 if Cunni ngham were
absent, and there is no allegation that Cunni ngham|eft the building that
day. Cantrell worked in the front office during the norning and was away
at lunch during the tine of the rape. The undisputed facts in the record
do not suggest that Bost or Cantrell could be held liable for violation of
any a constitutional duty to protect. Summary judgnent was properly
entered in their favor.

Whet her Cunni ngham could be held liable for her conduct requires
additional analysis. There is no bright line test for when state action
can give rise to a particular duty to protect,® but the type of factua
situations which may do so is suggested by Wl ls and Freeman. In Wel | s,
police officers transported a released violent crinmnal to a store that
al so served as a bus station. They dropped himoff to wait for a bus, and
he nmurdered the store operator. The plaintiff alleged that the police
of ficers took action to provide transportation for the rel eased i nmate, and
that that action had the result of "placing [the victin], unlike nenbers
of the general public, in a unique, confrontational encounter with a person
who al | egedly had exhi bited viol ent

The district court used a two step test to anal yze whet her
there was a constitutional duty to protect Davis. It first
consi dered whether the state had taken affirmative acts that
i ncreased Davis' risk of harm and then whether the risk was
greater for Davis than for the general public.
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propensities." Wells, 852 F.2d at 371. The court held that the plaintiff
had adequately alleged a constitutional right of protection, but that the
case was properly dismssed because the allegations sounded only in
negligence. 1d. In Freeman, a wonan was killed by her husband after a

restraining order had been placed against him The police chief had
allegedly instructed other officers not to enforce the order because of his
friendship with the husband. The court stated that such facts could be
sufficient to create a constitutional duty to protect and rermanded for the
filing of an anmended conplaint. 911 F.2d at 54.

The facts in this case are quite different. Cunni ngham knew Hul | had
conme in fromthe parking area and that Roork told himto go downstairs
where the cell area was | ocated. She knew Hull was unsupervi sed and t hat
it would be possible for himto | eave the building.¥® Cunninghamdid not
send hi m outside again, however. It was Hull who decided to | eave the
building, walk down the alley, enter the store, and assault Davis.
Unli ke the situation in Wlls, Hull was not taken to or left at the store,
and in fact, had not been authorized to | eave the prem ses. Cunni ngham was
not aware that Hull had left the FCDC until after the rape was report ed.
Unlike the allegations in Freeman, there is no allegation here that
Cunni nghaminterfered with particular neasures designed to protect Davis.

Since the conplaint alleged that Hull had been instructed to unl oad
groceries and wash cars directly behind the Davis store and entered her
store while so engaged, the district court originally

Davi s al so asserts that allowing Hull to wash cars and
take out the trash were actions giving rise to the duty to
protect. It is undisputed that Hull conpleted these tasks
wi t hout incident and then reported to Cunni ngham

“Davis points out that Hull was never classified as an
escapee, but he returned to the FCDC within m nutes of |eaving
and before he was found to be m ssing.
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denied the notion to dismss. After the record was devel oped, the actua
sequence of events becane clearer. The evidence showed that the FCDC and
the store are on the main square of town surrounded by other businesses and
hones, that Hull was instructed to work only in the area directly behind
the FCDC buil ding, and that he had been sent back to his cell area after
conpleting that work. Davis did not show that the danger to her resulting
fromHull |eaving the FCDC was any greater than that faced by the genera
public in the area

Davis clains that her risk of harmwas greater than that faced by the
general public because she was an elderly wonan and Hull allegedly had a
hi story of sexual violence toward elderly wonen. Hull's prior crimnal
record consisted of one assault conviction and charges of theft and
burglary. He had not previously been convicted of a sex crine. Although
there is evidence in a police report that the assault for which Hull was
on probation nay have involved a threatened rape, there was no evi dence
t hat Cunni ngham or the other defendants knew about this. FCDC enpl oyees
were aware that several years prior to the Davis rape he had touched the
wi ves of the sheriff and his deputy on the rear, while shopping at the
| ocal grocery store. This showing was insufficient to establish a unique
risk of harmto Davis or a special duty to protect her. Davis did not cone
forward with sufficient evidence to support an inference that Cunni nghanis
actions increased the risk to her beyond that faced by other wonen, that
Cunni ngham knew that Hul | posed a special risk to particular wonen, or that
they were to be found in the vicinity of the jail.

The situation here resenbles Martinez v. State of California, 444
U S 277, 285 (1980), in that Hull was in "no sense an agent" of defendants
whil e engaged in the attack and the defendants were "not aware that [ Davi s]

as distinguished fromthe public at |arge,
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faced any special danger."? The death caused by Martinez after his parole
was "too renote a consequence" of the actions by the authorities, id., and
therefore there was no constitutional claim?

Davis suffered a violent and tragic interference in her life and her
person, and the carel essness that played a role in allowing the crine to
occur is to be deplored. The record was insufficient, however, to nake out
a constitutional duty to protect Davis from Hull's violent acts, and
negligence by state actors could not have deprived her of such a
constitutional right. See Wells, 852 F.2d at 371. Negl i gent, or even
grossly negligent, conduct by government officials cannot be the basis of
a constitutional tort claim Daniels v. WIllians, 474 U S. 327, 330-31
(1986); Sellers v. Baer, 28 F.3d 895, 902-03 (1994), cert. denied, 115 S.
Ct. 739 (1995); Mers v. Mrris, 810 F.2d 1437, 1468 (8th Cr.), cert.
deni ed, 484 U S. 828 (1987). A lack of due care by an official causing
unintended injury to life, liberty or property does not inplicate the due
process cl ause. Daniels, 474 U S. at 330-31. Davis' claim that

Cunni ngham unreasonably failed to exercise a duty to supervise Hull to
prevent himfromleaving the FCDC and

2 n contrast, however, the parole authorities in Mrtinez
were "fully informed" about his history of violent sex crinmes and
the likelihood he would commt another. 444 U.S. at 279.

B3The di ssent relies on N shiyama v. Dickson County Tenn.,
814 F.2d 277, 280 (6th Cr. 1987), to suggest that the state's
ability to control a trustee can give rise to a constitutional
claim Prison officials in that case allowed a trustee they knew
to be violent to run errands unsupervised in a marked patrol car.
They were informed that he was using its flashing lights to stop
notorists but did nothing about it, and he ultimtely nurdered a
young woman driver. The prison officials effectively "cloth[ed]
an inmate with the authority of the state,” Nobles v. Brown, 985
F.2d 235, 238 n. 1 (6th Cr. 1992), and the holding of the case
is limted to such circunstances. See id. (dismssing § 1983
cl ai m based on rape because prisoner was not acting under color
of state law). In this case Hull was never "cloth[ed] . . . wth
the authority of the state.”
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harm ng her, is a claimof negligence.

Davis clains that Cunni ngham knew Hull had engaged in violent and
sexual | y devi ant behavior in the past and that her know edge raised her
actions to the level of recklessness. The record does not support that
claim however. Hull had not previously been convicted of any sex crimes.
Cunni ngham stated at her deposition that she knew that Hull had once
grabbed a wonman's purse and that he had recently been charged with theft,
but she did not know whether any of those crines were sexually oriented.
She was aware that several years earlier Hull had inappropriately touched
two wonen while they were grocery shopping. This falls short of a show ng
that she knew Hul | was dangerous for elderly wonmen in particular, and there
was no evidence that she even knew of Davis or her presence in the dairy
equi pnent store. Davis did not nmake a showing of recklessness or of
del i berate intent.

To avoid sunmary judgnent Davis was required to cone forward with
evi dence supporting her allegations that the individual defendants should
be liable for depriving her of a constitutional right. The record that was
devel oped did not satisfy that burden, and the district court did not err
in granting summary judgrment in favor of the individual defendants.

Davis also argues that the district court erred in ruling that
Arkansas | aw provi des Bost, Cunni ngham and Cantrell with statutory inmmunity
fromtort liability for clains of negligence brought against themin their
i ndi vi dual capacity. The district court disnissed Davis's negligence
claims on the basis that § 21-9-301 of the Arkansas code affords them
immunity for suits based on the negligent performance of official duties,
whet her the suits are brought against themin their official or individual
capacity.

Arkansas | aw supports the district court's ruling. Ark. Code. Ann.
8§ 21-9-301; Cousins v. Dennis, 767 S.W2d 296 (Ark. 1989);

13



Hardin v. Gty of Devalls Bluff, 508 S.W2d 559 (Ark. 1974). Al though
there are exceptions to the statutory grant of official inmunity, they do

not apply in this case. A public official is subject to suit for the
comm ssion of an intentional tort, see Battle v. Harris, 766 S.W2d 431

(Ark. 1989), or for actions taken when the official is not performng a
county function. Cousins v. Dennis, 767 S.W2d 296 (Ark. 1989); Matthews
v. Martin, 658 S.wW2d 374, 375 (Ark. 1983). Davi s does not claimthat
Bost, Cunningham and Cantrell acted intentionally, and she does not dispute

that they were perforning official county functions when they took the
actions alleged tortious in this case.

Davis al so argues that the district court erred in dismssing her §
1983 cl ai ns agai nst the county, the quorum court, and Sheriff Martin, and
that this court should reach these issues even though her notice of appea
identified only Bost, Cunningham and Cantrell as appellees. The appell ees
suggest that they were prejudiced by the insufficiency of the notice of
appeal and argue that we should thus consider only the issues related to
the individual defendants.?

Although Rule 3(c) of the Federal Rules of Appellate Procedure
requires that the notice of appeal identify each appellant, and that
requirenment is jurisdictional, Torres v. Qakland Scavenger Co., 487 U.S.
312, 317-18 (1988), the rule does not require that the notice of appea
specifically nane each appellee. Thomas v. Qunter, 32 F.3d 1258, 1262 (8th

Cir. 1994). I ntended appell ees nust be provided with notice that the
appeal is being taken, however, see id., and the failure to list all in the
noti ce of

The appel |l ees suggest in the alternative that this court
| acks jurisdiction over the entire appeal because of the
insufficient notice, but they provide no legal basis for this
t heory nor do they explain how the individual defendants were
prejudi ced in any way.

14



appeal coul d suggest abandonment of the clains against them

Her notice of appeal did state that the appeal is fromthe fina
judgnent, and such an appeal permts review of previously entered non-fina
orders that shaped the scope of the judgment. Berdella v. Delo, 972 F.2d
204, 208 n. 6 (8th Gr. 1992); see 15 A Wight, MIler & Cooper, Federa
Practice & Procedure 8§ 3905.1 (2d ed. 1992). Thus, if the disnissed
def endants had proper notice of the appeal, there would be jurisdiction to
review the order dismssing the clainms against them

Davis was on notice that the unnanmed parties were not considered to
be appell ees since she used the caption created by the clerk's office on
her briefs. That caption nanes only Bost, Cunningham and Cantrell as
appel | ees. She did not attenpt to contact the clerk to correct the
caption, nor did she attenpt to anend the notice of appeal or to contact
opposi ng counsel to clarify the identity of the appellees.!® Instead, she
attenpted to clarify the identity of the parties with a footnote in her
brief suggesting that all of the previous defendants are appell ees.
Consi deration of issues related to defendants not naned as appellees could
in effect bypass the thirty day tine limt for the filing of a notice
Fed. R App. P. 4(a). 1In this case, of course, the defendants were al
represented by the sanme counsel who

This is not a case in which et al. was used in the caption
to refer to unnanmed defendants. See Thomas, 32 F.3d at 1262 (use

of et al. in caption sufficient to include all defendants as
appel l ees). The notice of appeal includes the nanes Bost,
Cunni ngham and Cantrell, and does not indicate in any way that

cl ai rs agai nst additional defendants woul d be raised.

¥The om ssion of appellees fromthe notice nay be corrected
by anmendnent or by letter to opposing counsel. See Chathas v.
Smith, 848 F.2d 93 (7th Gr. 1988) (failure to nanme appellee in
notice of appeal was harm ess error that could be corrected by
letter to omtted appellee's counsel).
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woul d have been aware of the argunments in her brief.%

We need not decide whether these aspects of her appeal should be
f orecl osed, however, because we have considered themand find themto be
wi thout nerit. These clains alleged that the general policy of using
trustees and the practice of allowing themto performchores outside of the
jail gave rise to a constitutional duty to protect Davis fromharm?®® They
were disnmissed by the district court because they failed to allege the
creation of a particularized risk of harmto Davis that was greater than
that faced by the rest of the general public, as required by Wlls. On
appeal Davis essentially reasserts her allegations that the policy and
practice of having trustees gave her a constitutional right to be protected
fromthem and asks for judgrment in her favor.

Her conpl ai nt suggests that the actions of the county and the earlier
di sm ssed defendants were ill-advised, but it does not allege that these
acts or policies or practices affected her in a manner different fromthe
general public, other than that she was the one attacked. Nor does it
al l ege that any of these defendants should have known that the policy or
practice put her in any special danger. The district court did not err in
di sm ssing the clains.

Y"The file indicates that the appellees' attorney attenpted
to file a notice of appearance on behalf of all the defendants,
i ncluding the county, the court and the sheriff. The clerk's
office notified himthat the appearance woul d be entered only as
to Bost, Cunni ngham and Cantrell because they were the only
appel l ees listed on the notice of appeal.

8The conpl aint alleged that the policies and procedures
relating to the supervision of prisoners were defective, that
county authorities had failed properly to evaluate those policies
and procedures, and that the Sheriff had abused his position by
establishing and using them She also alleged that the county,
the court and the sheriff had failed to establish appropriate and
reasonabl e standards and criteria for the determ nation and
designation of trustees and that they wongfully allowed Hull to
be a trustee.
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For the stated reasons, the judgnent is affirnmed.

HEANEY, Circuit Judge, dissenting.

Law ence Hull has an extensive history of sexually abusive behavi or
toward ol der wonen. As a trusty at the FCDC, Hull was frequently permtted
to leave the jail unsupervised to performvarious tasks for jail personnel
Bobby Davis co-owns and works in a dairy equi pnent and sal es service store
| ocated within 100 feet of the perineter of the parking lot of the jail.
Def endants Charl es Bost, Joann Cunni ngham and Janella Cantrell knew of
Hull's violent and sexually abusive history. Defendants also knew of the
| ocation of Davis' store. The store had been at the sane |ocation since
1978, and Hull hinself had been in Davis' store and spoken to Davis on two
previ ous occasions. Despite the defendants' know edge of Hull's history
and the store's location, they released Hull to work unsupervised in the
jail parking lot. Their actions gave Hull the opportunity to sexually
assault Davis, who, as an elderly wonman working close to the jail, was
subjected to a greater risk of harmthan the general public. These facts
are sufficient to withstand the defendants' notion for summary judgnent.
They support a finding that defendants engaged in reckless state action
that exposed Davis to a risk of harmgreater than that faced by the genera
public. Thus, | respectfully dissent.

At the tinme Hull attacked Davis, he was in custody at the FCDC
During Hull's detainnent, the FCDC gave himtrusty status. As a trusty,
Hul | spent three or four hours outside of his cell each day--often outside
the jail--performng various tasks for Fulton County |aw enforcenent
personnel. Imediately prior to Hull's attack on Davis, FCDC personnel
rel eased Hull to unload groceries, wash cars, and take out the trash in the
area behind the FCDC and Davis' store. Hul | perforned these duties
unsupervi sed. Defendants' understanding was that Hull would "do his jobs
and then check back" with them (Appellant's App. at 343 (Dep. of
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Cunni ngham at 7).) Because Hull raped Davis while in the custody of the
FCDC and while perfornmng his duties as a trusty, Davis has presented
sufficient facts to support a finding of state action on the part of the
defendants. As the Sixth Crcuit has explicitly recogni zed, jail officials
have a custodial relationship with a trusty, in contrast to rel eased
parol ees or escapees, that provides the officials with the power and
authority to direct and control the trusty's actions. N shiyama v. D ckson
County Tenn., 814 F.2d 277, 280 (6th Cir. 1987) (en banc).?

The majority reasons that the defendants took no affirmative state
action as required for a due process claimbecause they did not send Hul
back outside after he had conpleted his duties, but rather Hull chose to
| eave the facility hinself. The majority enploys an artificially narrow
understanding of an affirmative course of action by concluding that the
defendants were relieved from responsibility when Hull conpleted his
assigned tasks and returned to the FCDC. The fact that Hull exceeded the
limts of the duties for which he was rel eased does not preclude a finding
of state action. Rather, the defendants' failure to supervise Hul

! The majority relies of Nobles v. Brown, 985 F.2d 235, 238
n. 1 (6th Gr. 1992) to suggest that a prisoner nust be
"cloth[ed] with the authority of the state" in order for her
actions to give rise to a constitutional claim In Nobles, a
prison guard was taken hostage and raped by a prisoner. The
prison officials allegedly left the prisoner's cell unlocked at a
time when it was supposed to be doubl e-locked and failed in their
efforts at hostage negotiations. These facts, at nost,
denonstrated negligence on the part of the officials. 1In
contrast, Hull was deliberately released as a trusty. Under the
Regul ations of Fulton County Jail a trusty "work[s] for and [is]
responsi ble to the personnel of th[e] facility.”" (App. at 341).
As a trusty working for and reporting to the state, Hull was
effectively clothed with the authority of the state in contrast
to the prisoner in Nobles, "who had no official authority of any
kind." Id. at 238 n. 1. Mreover, it is inportant to note,
Nobl es does not establish the "clothed with the authority of the
state" test as a required test. Rather, it alternatively
concludes that the plaintiff did not denonstrate reckless
indifference to a known risk that nade it highly probabl e that
harmwould follow |d.
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during his entire release facilitated Hull's commission of the crinme and
constituted state action that continued until the defendants ensured that
Hull returned to his cell. See N shiyama 814 F.2d at 281 (finding state
action where officers "by their acts facilitate the crine by providing the

crimnal with the specific opportunity to commt the crime . . . ."). The
defendants' failure to appropriately restrict Hull's freedom af f orded Hul |
the opportunity to attack Davis.

Davis al so has presented facts sufficient to survive sumary judgnent
t hat defendants' conduct posed a greater danger to Davis than to the
general public. Defendants' own depositions support a finding that Hull
has a significant history of sexually assaulting older wonen. The
defendants admitted in their depositions that they knew Hull had sexually
assaul ted both Sheriff Martin's wife and Bost's wife prior to his detention
at the FCDC. These assaults alone show a pattern of sexually violent
behavi or toward ol der wonen. The depositions also reveal that each
def endant was aware of Hull's conviction for assaulting an el derly woman.
Al though the defendants nmay not have been aware that the aggravated assault
was in fact an attenpted rape,? (App. at 387-8 (Aff. for Warrant of
Arrest), their know edge of the assault denpbnstrates their awareness of
Hul I 's violent propensities against older wonen. Al of the defendants
were also aware that Hull had burglary charges pendi ng agai nst him During
one of the burglaries, Hull allegedly broke into an elderly woman's hone,
stol e her undergarnents, and nade nunerous calls to sexually explicit 900-
numbers. Deputy Sheriff Bost was aware of the sexual aspect of this
burglary and theft because the victimwas one of Bost's high school friends
who

2] cannot believe that supervisory personnel of the Fulton
County Jail were not aware of the facts underlying the aggravated
assault. Under the Fulton County Jail Regul ations, when an
inmate is brought into the jail, the jail personnel nust ensure
that he is acconpani ed by the proper |egal docunents, including
the warrant for his arrest, and check the docunents for
conpl eteness down to the detail of signatures. (App. at 313).

19



lived in the house directly behind him Bost had visited his friend
regarding the burglary and he had talked to "the city officers and the
deputies and the other people in the sheriff's office about Law ence and
about his situation" following the burglary. (App. at 373-4 (Dep. of Bost
at 33, 35).) Bost also specifically admtted that, even before Hull had
commtted any of the crines for which he was eventual ly incarcerated and
before Hull violated his parole, he had been afrai d anot her sexual assault
m ght occur if Hull was not properly supervised. (Appellant's App. at 371-
2 (Dep. of Bost at 31-2).) Additionally, Bost stated that Hull had a
"propensity . . . to attack a weaker person, anyone who could not offer any
resi stance or pose any kind of threat to him. . . ." (Appellant's App

at 380 (Dep. of Bost at 53).)

Davis has strongly docunented Hull's dangerous propensities, which
posed a threat to a clearly-defined group to which Davis bel onged. This
sort of specific threat is sufficient to support her section 1983 claim
Cases in which no special danger has been found generally involve a nuch
broader risk than that present in the instant case. Fox v. Custis, 712
F.2d 84, 88 (4th Gr. 1983) (parolee involved in one incident of fraud and
suspected of one incident of arson did not have history that posed known
risk to nurder victins); Janan v. Trammell, 785 F.2d 557, 560 (6th Cr.
1986) (targeted threat against one person did not create a special

relationship with a nenber of the general public); Jones v. Phyfer, 761
F.2d 642, 645-46 (11th Cir. 1985) (no special relationship between state
and rape victimas to i nnate who had previously robbed victims hone, but

had posed no harmto her person and had no history of sexual assault). The
majority fails to directly address the specific focus of the danger that
Hul I posed to Davis given his propensity and her proximty. Rather, it
sinply minimzed Hull's history of violent and sexually assaul tive behavi or
toward ol der wonen.

In addition to Hull's propensity for sexual violence, Davis'
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evidence of proximty to the area where Hull was routinely rel eased wi t hout
supervision is sufficient to support her 1983 claim Davis and her husband
lived in Salem Arkansas since 1966, and they owned their store since 1978.
The store is located directly behind the jail. On a daily basis, Davis
tended to her business approximately 100 feet fromwhere Hull often worked.
The defendants knew that the store was close to the parking |lot and that
the store had an accessi bl e back entrance. Cunninghamestimated that it
woul d take only two minutes to wal k the distance between the parking | ot
and the store.

Davi s' denonstrated proximity supports her contention that
defendants' actions placed her at a greater risk of danger than that of the
general public. Contrary to the district court's characterization, our
court in Vells v. Walker, 852 F.2d 368 (8th Cir. 1988), cert. denied, 489
U S. 1012 (1989), did not limt the existence of a specific danger to a

strict range of distance; rather, in Wlls we held that state action
creates a specific harmif it "plac[es] [the plaintiff], unlike nenbers of
the general public, in a unique, confrontational encounter with a person
whom plaintiffs allege had exhibited violent propensities." 1d. at 371

The limtation on Hull's activities as a trusty necessarily restricts the
group of people at risk such that they are always distinct fromthe genera

public. Conpare Nishiyama, 814 F.2d at 280 (distinguishing the nore
limted risk created by a trustee as opposed to a parolee, in which "the

identity of potential victins was difficult to define.") with Fox, 712 F.2d
at 88 (finding no specific danger where state agent exposed to a virtually
unlimted set of people); Janan, 785 F.2d at 560 (sane); Bowers v. DeVito,
686 F.2d 616, 618 (7th Cir. 1982) (sane).

Finally, Davis' evidence of defendants' admitted know edge of both
Hull's record and the proximty of Davis' store, supports a finding that
def endants' actions were, at a mninmum reckless. Daniels v. WIllians, 474
U S 327, 334 n.3 (1986) (due process
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violation requires showing of state actors' intentional or reckless
conduct). Despite their awareness of the specific danger Hull posed to
nearby citizens, particularly elderly wonen, the defendants rel eased him
fromhis cell, permitted himto work outside the facility unattended, and
did not ensure that he pronptly returned to his cell when his prison duties
were conpl et ed. The defendants' deliberate actions are clearly
di stinguishable fromthe clains we rejected in Wlls, 852 F.2d at 372

Davis does not claimthat defendants should have known Hull was dangerous

or should have known of her proximty. Rather Davis has denonstrated that

defendants did know of her proximty and the danger that Hull posed to
wonmen of her age and nevertheless released him Cbvi ously, closer
supervi si on woul d have i nposed sone additional administrative burdens on
prison officials, but this is the price an institution nust pay if it nanes
a sexual ly abusive person as a trusty.

The record in this case provides a sufficient factual basis to
support a section 1983 violation. The custodial relationship between the
defendants and Hull, as a trusty, supports a determ nation that defendants
undert ook an affirmati ve state action that increased Davis' risk of harm
Davis' proximty to the area in which Hull worked and Hull's sexually
assaul tive propensities support a finding that the state's actions exposed
her to a greater risk of harmthan that faced by the general public. Davis
has al so presented evidence that the defendants' conduct was deliberate and
intentional, the requisite nental state for a violation of substantive due

process. For the above reasons, | dissent.
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Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.

22



