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Ednmund Benton (Benton) appeals fromthe district court's entry of
judgnent on a jury verdict awarding United HealthCare Corporation (UHC
damages for Benton's violation of the Racketeer |nfluenced and Corrupt
O gani zations Act, 18 U S.C. § 1962(c) (RICO. Benton argues that UHC was
not a real party in interest to the litigation, and that the district court
erred in denying his notion for judgnment as a matter of law. Benton al so
chal | enges several of the district court's evidentiary rulings and its
refusal to submit Benton's proposed special verdict formto the jury. UHC
in turn, cross appeals the district court's denial of its petition for
attorney's fees and costs. W affirmthe judgnent on the verdict, but
reverse and remand for a determ nation of costs and attorney's fees.

. BACKGROUND

In the 1980s, Congress responded to a perceived crisis in certain
i nsurance nmarkets by passing the Liability Risk Retention Act, 15 U.S.C
88 3901-06 (Act). The Act | oosened previous restrictions on the ability
of non-traditional insurers to provide liability insurance through "risk
retention groups" and "purchase groups."! Under the Act and its subsequent
amendrents, risk retention groups and purchase groups are exenpt fromstate

| aws prohibiting their operation or regulating their nenbership. 15 U S.C
88 3902 & 3903.

UHC is the parent conpany of United Heal thCare Managenent Corporation
(United Heal t hCare Managenent), a managenent conpany

The Act defines a risk retention group as any corporation or
limted liability association chartered or licensed as a liability
i nsurance conpany under the laws of a state "whose primary activity
consists of assumng and spreading all, or any portion, of the
liability exposure of its group nenbers.” 15 U S C
8 3901(a)(4)(A)-(C. A purchase group includes a group domciled
in any state which "has as one of its purposes the purchase of
liability insurance on a group basis.” 15 U.S.C. 8§ 3901(a)(5)(A).
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whi ch owns and nmanages a nunber of Health Mintenance Organi zations (HMs)
across the United States.? According to its managenent agreenents, United
Heal t hCare Managenent is responsible for obtaining liability insurance
coverage for these HM>s. |n 1987, United Heal t hCare Managenent sought this
coverage from Healing Arts National Association (HANA), a purchase group
formed to take advantage of the exenptions provided by the Act. Over the
next two years, UHC, through its subsidiary, paid nearly $300,000 in
premunms to the HANA programto obtain i nsurance coverage on behal f of the
HM3s it owned or nanaged.

During the period at issue in this case, HANA insureds were to be
covered by naster insurance policies provided by either D versified
Insurers Corporation (Diversified) or Victoria Insurance Conpany
(Victoria). After purchasing insurance through HANA for two years,
however, UHC di scovered that the insurance premuns it had paid had never
in fact reached these insurance conpani es and that the policies purporting
to provide insurance coverage were worthless. UHC instigated this |awsuit,
nam ng over 40 individuals and entities as defendants. Oiginally, UHC
focused its litigation efforts on the recovery of costs associated with
defendi ng | awsuits brought against one of its HMOs, Physician's Health Pl an
of Arizona, which was to be insured through the HANA program By the tine
of trial, however, UHC had abandoned this course of action and el ected,
instead, to seek reinbursenent of insurance prem uns. Most of the
def endants either defaulted or settled with UHC, |eaving only defendant
Benton and one of Benton's corporations, BFT Managenent, in the litigation
at the time of trial.

2Uni t ed Heal t hCare Managenent operated several HM>s in which
it had either a full or partial ownership interest. It also
managed HM3s in which it had no financial interest.
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At trial, UHC traced the premiuns it paid to HANA through vari ous
entities, including several owned by Benton. The premiuns were initially
sent to I MACO an insurance brokerage conpany. That conpany woul d deduct
its commi ssion and forward the remaining premumto Robis International,
a re-insurance internediary. Robis would subtract its comm ssion and wire
the prem um balance to Contell, a defendant corporation which began its
association with HANA in 1986. Benton was Contell's vice president and a
signator on Contell's bank accounts. Benton al so owned approximately
twenty-five percent of Comell through one of his corporations.

Contell provided "adnministrative services" to HANA, and thus was
responsible for securing insurance coverage for the HANA nenbers,
forwarding premuns to the participating insurers, and issuing insurance
certificates. By 1987, however, two other conpanies, SUM, Inc. and
Purchase Group Mnagenent (PGW), were established to assune sone of
Contell's responsibilities. Both of these conpanies were owned and
controlled by Benton. Wth the establishnment of these entities, Contell
was no longer responsible for forwarding premuns to the insurance
conpanies. Instead, Contell transmitted the premuns it received to PGV
to forward on to the insurers.

Despite this arrangenent, the evidence denpnstrated that neither
Victoria nor Diversified received premuns from either Contell or PGM
Fi nancial records and bank statenents showed that after the prem uns
reached Contell and PGV approximately $600,000 went into brokerage
accounts controlled by Benton, several hundred thousand dollars worth of
checks were nade out to "cash" and individual defendants, including Benton,
and over one nillion dollars of prenm um nonies disappeared and remain
untraceabl e.

After UHC conpleted its case, Benton and BFT Managenent noved for
judgnent as a matter of law. The court granted the notion as to all counts
except UHC s RICO clains, brought under 18 U.S.C



8§ 1962(a)-(d). Benton and BFT Managenent then presented their defense
claimng that Benton was nerely a conputer consultant to Contell and
chal l engi ng UHC s basic prem se that, because none of the prem uns reached
Victoria and Dversified, UHC s HMOs were never, in fact, insured. After
presentation of their defense, Benton and BFT Managerment renewed their
requests for judgnent as a matter of law. The district court granted BFT' s
notion and disnmissed it fromthe case, and granted Benton's notion as to
all of UHC s clains except its claimunder 18 U S.C. 8§ 1962(c). The court
allowed this claimto go to the jury, and the jury returned a verdict for
UHC in the amount of $188,426.80. The court trebled the danmage award as
required by 18 U S. C. 8§ 1964(c) and entered judgnent in the anount of
$565, 280. 40.

After trial, the district court considered Benton's renewed noti on
for judgnent as a matter of law and UHC s petition for attorney's fees and
costs. The district court denied Benton's notion and UHC s request for
fees and costs, and both parties appeal

On appeal, Benton contends that UHC was not a proper party to bring
this lawsuit. Benton further argues that judgment as a matter of |aw
shoul d have been granted because UHC failed to establish the elenents
required to prove a RICO violation under 18 U. S.C. § 1962(c). Finally,
Benton contends that the district court abused its discretion in naking
several of its trial rulings, including: 1) its exclusion of evidence
pertaining to the lawsuits brought against Physician's Health Plan of
Arizona; 2) its admi ssion of testinony by Charles Huff, investigator for
the Georgia Departnent of Insurance; 3) its admi ssion of testinony by
accounting expert Arthur Cobb; 4) its adm ssion of testinony by David
Gates, UHC s insurance expert; 5) its adnission of assignnents of clains
executed by HVMOs managed by United Heal thCare Managenent; 6) its adm ssion
of Contell's conputer records; and 7) its refusal to present Benton's
proposed special verdict formto



the jury. UHC cross appeals the district court's decision denying
attorney's fees and costs, arguing that an award of reasonable fees and
costs is mandatory under RICO

1. DI SCUSSI ON

A Real Party in Interest

W first address the threshold i ssue of whether UHC is a real party
in interest in this matter. Rule 17(a) of the Federal Rules of G vi
Procedure provides that "[e]very action shall be prosecuted in the nanme of
the real party in interest." This rule requires that the party who brings
an action actually possess, under the substantive |law, the right sought to
be enforced. See lowa Public Service Co. v. Medicine Bow Coal CGo., 556 F.2d
400, 404 (8th Gr. 1977). Such a requirenment is in place "to protect the
def endant agai nst a subsequent action by the party actually entitled to

recover, and to insure generally that the judgnment will have its proper
effect as res judicata." Fed. R GCv. P. 17(a), Advisory Committee Note.

Benton argues that UHC is not the real party in interest but is
actually asserting clains on behalf of third parties, nanely, its
subsidiary and the HM>s which its subsidiary owned or nanaged. Bent on
further argues that the assignments of clains obtained by UHC fromthe non-
party HVM>s were barred by the statute of limtations and worked unfair
surprise upon Benton, who had assuned that UHC would only be seeking to
recover the costs of defending |awsuits brought agai nst Physician's Health
Pl an of Arizona. UHC argues, in response, that Benton's objection to UHC
on real party in interest grounds was untinely and was, therefore, waived.
UHC further contends that it has standing as a parent corporation to assert
clains of its subsidiaries, and that the assignnents of clains are valid.



W agree with UHC that Benton waived his real party in interest
defense by failing to raise it in a tinely fashion. Because the
requirenents in Rule 17(a) are for the benefit of the defendant, we have

n>

hel d that an objection on real party in interest grounds shoul d be rai sed
with “reasonabl e pronptness' in the trial court proceedings. |f not raised
inatinely or seasonabl e fashion, the general rule is that the objection
is deened waived.'" Sun Refining & Marketing Co. v. Goldstein G 1 Co., 801
F.2d 343, 345 (8th Gr. 1986) (quoting Chicago & Northwestern Transp. Co.
v. Nequs-Sweenie, Inc., 549 F.2d 47, 50 (8th GCr. 1977)) (internal
citations onmitted); see also Audio-Visual Mtg. Corp. v. Omi Corp., 545
F.2d 715 (10th Gr. 1976); Welan v. Abell, 953 F.2d 663 (D.C. Cr. 1992).

In this case, Benton was on notice at |east as early as August 1992--nearly

two years prior to trial--that UHC mght seek reinbursenent for the
premuns it paid on behalf of the HMOs owned or managed by its subsidiary.
Nevert hel ess, Benton nmade no objection on real party in interest grounds
until the pre-trial conference held only one week before trial.® Nor has
Bent on convi nci ngly denonstrated that he could face double liability from
UHC s subsidiary or HMCs. Under these circunstances, we concl ude that
Benton's objection pursuant to Rule 17(a) cones too late and is therefore
wai ved. * See Hefley v. Jones, 687 F.2d 1383 (10th Gr. 1982) (real party
in interest defense raised sixteen days prior to trial deened waived);
Whel en, 953 F.2d at 671 (Rule 17(a) defense on the first day of trial
deened wai ved). Havi ng deci ded

Benton asserts that he raised the Rule 17(a) defense in
connection with his Mtions for Judgnent on the Pleadings and

Summary Judgnent . We have conbed the record, however, and have
been unable to locate a reference to this defense until Benton
filed a notion in limne on this issue for the pre-trial

conf er ence.

“Havi ng deci ded that Benton waived his real party in interest
defense, we need not address UHC s argunent that a parent
corporation may assert the clains of its subsidiaries or decide
the effect of the assignnents on UHC s real party in interest
stat us.
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that UHC may assert its claim against Benton, we proceed to Benton's
argunents on the nerits.

B. RI CO Viol ati on

Benton asserts that UHC failed to present adequate evidence of each
of RGO s required elenents, and therefore the district court should have
granted Benton's notion for judgnent as a nmatter of |law. \Wen revi ew ng
a district court's ruling on a notion for judgnent as a matter of |aw, we
consi der de novo "whether there is sufficient evidence to support a jury
verdict." Wite v. Pence, 961 F.2d 776, 779 (8th Gr. 1992). |In so doing
we rmust " (1) resolve direct factual conflicts in favor of the nonnovant,

(2) assune as true all facts supporting the nonnovant which the evidence
tends to prove, (3) give the nonnovant the benefit of all reasonable
i nferences, and (4) deny the notion if the evidence so viewed would al | ow
reasonable jurors to differ as to the conclusions that could be drawn."'"
Ryko Mg. Co. v. Eden Servs., 823 F.2d 1215, 1221 (8th G r. 1987), cert.
deni ed, 484 U S. 1026 (1988) (quoting MCabe's Furniture v. La-Z-Boy Chair

Co., 798 F.2d 323, 327 (8th Gir. 1986)).

UHC' s surviving RICO claimwas predicated on 18 U S.C. § 1962(c),
whi ch states:

It shall be unlawful for any person enpl oyed by or associated
with any enterprise engaged in, or the activities of which
af f ect, interstate or foreign conmerce, to conduct or
participate, directly or indirectly, in the conduct of such
enterprise's affairs through a pattern of racketeering activity
or collection of unlawful debt.

In order to denobnstrate a violation of this section, therefore, a plaintiff
must establish (1) the existence of an enterprise; (2) defendant's
association with the enterprise; (3) defendant's participation in predicate
acts of racketeering; and (4)



defendant's actions constitute a pattern of racketeering activity. See,
e.9., Sedima., S PRL. v. Ilmex Co., 473 U S. 479, 496 (1985). In addition
the plaintiff nust denonstrate that "he has been injured in his business

or property by the conduct constituting the violation," id., a requirenent
equi valent to a showi ng of proximate causati on and damages. W address
each elenment in turn.

1. Enterprise

Benton argues that UHC failed to establish the existence of an
"enterprise." Under RICO, an "enterprise" includes "any individual,
partnership, corporation, association, or other legal entity, and any union
or group of individuals associated in fact although not a legal entity."
18 U S.C. § 1961(4). The enterprise nust be distinct fromthe person naned
as the RICO defendant. See Atlas Pile Driving Co. v. DiCon Fin. Co., 886
F.2d 986, 995 (8th Cr. 1989). Moreover, the enterprise nust be distinct
fromthe alleged pattern of racketeering activity. [1d. |In other words,
as the Suprene Court explained in United States v. Turkette, 452 U S. 576,
583 (1981), an enterprise is not established nerely by proof of a series

of racketeering acts. Instead, an enterprise nust exhibit three
characteristics: "(1) a common or shared purpose; (2) some continuity of
structure and personnel; and (3) an ascertainable structure distinct from
that inherent in a pattern of racketeering." Atlas Pile, 886 F.2d at 995.

UHC s evidence met these standards. UHC denonstrated that HANA and
its affiliated "service" conpanies, including Contell, PGM and SUM, Inc.
operated as a continuing business unit. This association of corporations
exhibited continuity in both structure and personnel in its insurance sal es
and marketing activities. Despite Benton's involvenent in nmany of the
corporations which conprised the enterprise, the enterprise and Benton were
not identical. See id. (defendant's nenbership in the enterprise does not
elimnate distinction between the enterprise and the cul pable



person). Further, the record shows that the enterprise engaged in sone
legitimate functions and maintained a discrete existence beyond that
necessary to performacts of mail and wire fraud. Thus, the enterprise was
sufficiently distinct fromthe predicate acts of racketeering activity to
nmeet the requirenents set forth in Turkette and Atlas Pile. Accordingly,

UHC adduced sufficient evidence for a jury to determine that an
"enterprise" existed for purposes of its RICO claim

2. Association with and Participation in the Conduct
of the Enterprise's Affairs

A RICO defendant nust "conduct or participate, directly or
indirectly, in the conduct of such enterprise's affairs.” 18 US.C
8 1962(c). Here, UHC presented anple evidence of Benton's participation
in the enterprise. Several witnesses attested to Benton's involvenent in
Contell, PGM and SUM, Inc. Benton hinself adnitted he was a conputer
consultant to Contell and received paynents fromthat entity through his
corporation, BFT Managenent. Therefore, UHC has satisfied this el enent.

3. Racketeering Activity

To prevail under RICO UHC was also required to denonstrate, at a
mnimum two predicate offenses listed in 18 U S.C. § 1961(1)(B); Atlas
Pile, 886 F.2d at 990. In this case, UHC all eged predicate offenses of
mail fraud and wire fraud. Mail and wire fraud are established through
proof of: "(1) a schene to defraud; (2) intent to defraud; (3) reasonable
foreseeability that the mails (or wires) would be used; and (4) use of the
mails (or wires) in furtherance of the schene."” Murr Plunbing, Inc. v.
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Scherer Bros. Fin. Servs. Co., 48 F.3d 1066, 1069 n.6 (8th Cir. 1995).
Each of these elenents was satisfied in this case.?®

We have held that a schene to defraud requires "sone degree of
pl anning by the perpetrator.” United States v. MNeive, 536 F.2d 1245
1247 (8th Gr. 1976). Here, such a plan is evidenced by an exani nation of

the noney trail, which consistently nade its way to various corporations
and accounts controlled by Benton rather than to the intended insurance
conpanies. From Benton's systenmatic siphoning of premum funds, a jury
could reasonably find that Benton had the intent to defraud UHC and ot her
HANA nenbers. Thus, UHC established the first and second el enents of nai
and wire fraud.

Wth respect to the third elenment, we conclude that it was
foreseeable that the mails and wires would be used in carrying out the
i nt ended schene. There can be little doubt that Benton understood a
schene to defraud UHC woul d require at |east the appearance of a legitinmte
i nsurance purchase group with supporting services. Cultivating this
appearance would require the wire transfer of premumfunds and the mailing
of prem um checks and insurance certificates. Therefore, it was al npst
certain that the mails and wires would be used in carrying out the schene
to defraud.

Finally, UHC provided sufficient evidence to satisfy the fourth

el enment, actual use of the mails and wires in furtherance of the schene.

Several witnesses at trial described both mail and wire transfers of

prem uns. For exanple, Mk Robis, the insurance internediary who
i ntroduced | MACO to the HANA program nmade

*Bent on contends that UHC was required to denbnstrate its
detrinental reliance upon a m srepresentation or om ssion nmade by
Benton. This contention lacks nerit, as it is well settled that
such a showing is not required to prove mail or wire fraud. Atlas
Pile, 886 F.2d at 990-91 & n.4; Murr Plunbing, 48 F.3d at 1069.
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repeated references to wire transfers fromhis office to Comell. Mtzi
Ki ng, co-founder of Contell, testified that after prem uns were received
by Contell, insurance certificates purporting to verify insurance coverage
were mailed by Contell to the HANA insureds. UHC s accounting expert
Arthur Cobb also testified, based on his analysis of check registers and
ot her bank docunents, that premium funds were wre-transferred into
accounts controll ed by Benton. Al t hough Benton contends these mailings
were not fraudulent and were not a part of his schene to defraud but were
nerely "incidental" to the operation of Contell, this argunent is to no
avail. W have held that even a routine mailing (or wire use), or one sent
for a legitimte business purpose nmay satisfy the "actual use" requirenent
"so long as it assists . . . in carrying out the fraud." United States v.
Leyden, 842 F.2d 1026, 1028 (8th Cir. 1988). Therefore, we conclude that
UHC presented sufficient evidence to establish the predicate acts of

racket eering.

4, Pattern of Racketeering Activity

Al t hough UHC clearly presented sufficient evidence to sustain the
jury's finding of predicate offenses, RICO s |anguage specifically requires
that a plaintiff establish a "pattern" of racketeering activity. Thi s
| anguage "inplies “that while two acts are necessary, they nmay not be
sufficient'" to constitute a pattern of racketeering activity. HJ. Inc.
v. Northwestern Bell Tel., 492 U. S. 229, 237 (1989) (quoting Sedim, 473

US at 496 n.14). Instead, to prove a pattern of racketeering activity,

a plaintiff nmust show that "the racketeering predicates are related, and
that they ambunt to or pose a threat of continued crimnal activity." ld.

at 239 (enphasis original). The Court has stated that the "rel at edness

n>

el enent of this test enbraces crimnal acts that have the sane or simlar
purposes, results, participants, victins or nethods of conmission, or
otherwi se are interrelated by distinguishing characteristics and are not
isolated events.'" Id. at 240 (quoting 18 US. C 8§ 3575(e)).

"Continuity," the Court has
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held, is essentially a tenporal concept, and nay refer "either to a cl osed
period of repeated conduct, or to past conduct that by its nature projects
into the future with a threat of repetition." 1d. at 241.

Appl ying these principles to the evidence in the record, we find that
UHC has adequately shown that Benton's racketeering activities nmanifested
both relatedness and continuity. The record indicates that Benton's
racketeering activities in the enterprise were undertaken for the common
purpose of defrauding HANA insureds, and that these activities were
acconplished by a comon nethod-- the systematic diversion of incomng
prem um noneys. Each of the acts deprived HANA i nsureds of the coverage
t hey believed they were purchasing. These activities were undertaken
regularly during Benton's lengthy association with HANA and therefore
clearly denonstrate "continuity." Accordingly, UHC s evidence was
sufficient for the jury to deternmine that Benton's predicate acts
constituted a "pattern" of racketeering activity under Rl CO

5. Causation and Danages

Section 1964(c) of the RICO Act provides that "[a]ny person injured
in his business or property by reason of a violation of section 1962" may
sue for threefold the damages sustained. |In Holnes v. Securities |nvestor
Protection Corp., 503 U S. 258 (1992), the Supreme Court "construed the by
reason of' Jlanguage to incorporate the traditional requirenents of
proximate . . . causation." Bieter Co. v. Blomguist, 987 F.2d 1319, 1325
(8th Cir.), cert. denied, 114 S. C. 81 (1993). In the RICO context,
proxi mate causation requires "sone direct relation between the injury

asserted and the injurious conduct alleged." Holnes, 503 U S at 268
Once such a relationship is established, our cases allow a range of
damages, subject to the linmtations which typically apply in ordinary tort
cases. See Bieter, 987 F.2d at 1329.
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Bent on does not dispute these general principles. Instead, he argues
t hat because insurance certificates and policies were in fact issued to the
HM>s whi ch applied for coverage through the HANA program UHC received all
of the insurance coverage for which it paid and therefore suffered no
damages. Benton further contends that, even assum ng danages were
sust ai ned, UHC cannot point to any act or omission on his part which caused
t hat danage

Benton's argunents are wthout nerit. The record clearly
denonstrates that UHC paid hundreds of thousands of dollars in insurance
prem ums on behal f of the HM>s it owned and managed. Due to the fraudul ent
acts of Benton, these premuns did not reach Victoria and Diversified, and
therefore risks were never properly underwitten. Contell's subsequent
mai ling of insurance certificates confirmng the purported insurance
coverage did not alter the fact that coverage was nonexi stent. Thus, UHC
failed to receive the benefit of its bargain, and has, as a result,
sust ai ned substantial financial damage. See Bennett v. Berg, 685 F.2d 1053
(8th Cir. 1982) (retirenment community residents sustained damages when

"Entrance Endownents" entitling a resident to occupy an apartnent for life
were reduced to ten percent of their intended value due to defendants'
conversion of payments), aff'd on rehearing, 710 F.2d 1361 (8th Cir.), and
cert. denied, 464 U S. 1008 (1983). The jury's damage award reflects the
ampunt of premuns paid by UHC on behalf of its HVMOs, and is fully

supported by the record. W therefore find that UHC presented sufficient
evi dence fromwhich a reasonable jury could find that UHC had denonstrated
the elenents of causation and danages. Havi ng determined that UHC
denonstrated each elenent required to establish a violation of 18 U S. C
8 1962(c), we conclude that the district court correctly denied Benton's
posttrial notion for judgnent as a matter of |aw.

C. Evi dentiary Rulings and the Special Verdict Form
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Benton al so chal | enges several of the district court's evidentiary
rulings and his decision to reject Benton's proposed special verdict form
VW note at the outset that Benton brought only a notion for judgnent as a
matter of |aw under Rule 50 of the Federal Rules of G vil Procedure. He
did not bring an alternative notion for new trial pursuant to Rule 59 of
the Federal Rules. Generally, parties filing notions for judgnent as a
matter of law are limted to arguing that there is no legally sufficient
evidentiary basis supporting the jury's verdict. See Fed. R CGv. P
50(a)(1). Having decided that Benton's notion for judgnent as a natter of
| aw was properly denied, and given Benton's failure to file an alternative
notion for a newtrial, we are skeptical, at best, that we can grant a new
trial based on evidentiary or jury instruction error. See Goldsnith v.
D anbnd Shanrock Corp., 767 F.2d 411, 414-15 (8th Cir. 1985) (when court
believes the noving party is not entitled to judgnent notw thstanding the

verdict, it lacks power to grant a new trial unless it acts on the basis
of a notion of a party pursuant to Rule 59(b) of the Federal Rules of Gvil
Procedure). Nevertheless, even if we do consider Benton's evidentiary and
jury instruction argunents properly before this court, we note that a
district court has wide discretion with respect to these issues, and its
decision "will not be disturbed unless there is a clear and prejudicial
abuse of discretion.” Mddox v. Patterson, 905 F.2d 1178, 1179 (8th GCir.
1990); Bissett v. Burlington NN RR Co., 969 F.2d 727, 729 (8th Cr.
1992). Benton has failed to denonstrate that the district court abused its

discretion inits trial rulings.

1. Arizona Litigation

Benton argues that the district court erred in excluding all evidence
pertaining to lawsuits brought agai nst Physician's Health Plan of Arizona.
These lawsuits, brought by various nenbers of Physician's Health Plan
becane the subject of a protracted coverage dispute between UHC and
Di versified, the insurer which,
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t hrough HANA, was to provide insurance to the HMO  They al so pronpted
UHC s investigation into the activities of HANA and its affiliated service
conpani es. Because UHC s conplaint in the instant case initially sought
to recover the costs of defending these |awsuits, Benton argues that the
details of the litigation were relevant to the issues at trial and that
excl usion of this evidence prejudiced his defense.

W disagree. Although UHC originally filed suit agai nst Benton and
his co-defendants to recover the costs of defending the Arizona litigation
it eventually decided not to pursue these danages and at trial sought only
to recover the premiuns it had paid to the HANA program® After UHC
changed its strategy, the substance of the Arizona | awsuits were no | onger
facts in issue. Because Rule 401 of the Federal Rules of Evidence limts
rel evant evidence to that which makes the existence of a fact in issue nore
or less probable, the Arizona |lawsuits were not relevant. The district
court properly excluded this evidence.

2. Oher Evidence

Bent on al so asserts that the district court erred in adnmtting: 1)
records downl oaded from Contell's conputer; 2) forns indicating that HVOs
managed but not owned by United Heal thCare Managenent had assigned their
clainms against Benton to UHC, 3) testinony of Charles Huff, insurance
investigator for the Georgia Departnent of Insurance and receiver for
Victoria Insurance Conpany; 4) testinony of Arthur Cobb, UHC s accounting
expert; and 5) testinony of David Gates, an expert on the Liability Risk
Retention Act. Benton argues that this evidence was unduly

®l ndeed, the district court ruled that UHC coul d cl ai m danages
only for those HM>s which it owned through its subsidiary. Wth
one exception, the court disallowed clains for premuns paid on
behalf of HM3s which were managed, but not owned, by United
Heal t hCar e Managenent .
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prejudicial and therefore was admitted in violation of Rule 403 of the
Federal Rul es of Evidence, which provides that rel evant evidence nmay be
excluded "if its probative value is substantially outwei ghed by the danger
of unfair prejudice, confusion of the issues, or nisleading the jury, or
by considerations of undue delay, waste of tine, or needl ess presentation
of cumul ative evidence."” W have considered each of Benton's contentions
and find themto be without nerit. This evidence provided crucial insight
into the workings of Benton's schene. Al though the evidence was not
favorable to Benton, none of it presented a danger of unfair prejudice
whi ch outwei ghed its probative value in denonstrating the elenents of UHC s
RI CO cl aim Thus, the district court did not err in adnmitting this
evi dence at tri al

3. Special Verdict Form

In his last challenge to the district court's trial rulings, Benton
argues that the court erred in refusing to subnmit his proposed special
verdict form to the jury and in subnmitting, instead, its own special
verdict form W reviewthe denial of a request for a special verdict form
for an abuse of discretion. E 1. DuPont de Nenoburs v. Berkley & Co., 620
F.2d 1247, 1271 (8th Cr. 1980).

As the district court correctly noted, Benton's jury formwas rather
| ong (seven pages) and sonewhat argunentative. The instructions ultinmately
presented to the jury, on the other hand, concisely stated the applicable
law. Benton urges us to find that

It is not entirely clear fromBenton's brief whether he is
al so appealing the adm ssion of Contell's conputer records on
hearsay grounds. It is neverthel ess apparent that Benton believed
these records were not properly authenticated at trial. W find,
however, that although UHC s authentication of the data was
unconventional and would not be adequate in all cases, UHC
presented sufficient evidence to show that the records were an
exception to the rul e agai nst hearsay. See Fed. R Evid. 803(6).
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the district court's special verdict form which presented three questions
of ultimate fact, allowed the jury to circunvent its duty of sifting
t hrough the other instructions to understand the conplexities of RICO?8
W find nothing in the court's instructions, however, which would tend to
encourage such a result. Nor has Benton produced evidence, short of
specul ation, that the jury did not carefully deliberate before reaching its
verdict. We therefore uphold the district court's refusal to subnit
Benton's special verdict form

D. UHC s Cross Appeal
Following the trial of this case, UHC petitioned the court for

attorney's fees and costs pursuant to section 1964(c) of RICO |In support
of this application, UHC submitted a nenorandum of |aw in

8The court submtted the following special verdict formto the
jury:

1. Do you find froma preponderance of the evidence that the
def endant violated Section 1962(c) of the RICO statute, as that
of fense has been defined for you?

Yes: No:

Answer question 2 only if you have answered "Yes" to question 1.

2. Do you find by a preponderance of the evidence that any
damage to United HealthCare was proximately caused by the
defendant's violation of the RICO statute?

Yes: No:

Question 3 relates to the appropriate neasure of damages. Answer
this question only if you have answered "Yes" to question 2.

3. Wiat sum if any, if paid nowin cash, do you find froma
preponderance of the evidence would fairly and reasonably
conpensate the plaintiff, United HealthCare, for the damages it
sustained which were proximately caused by Ednmund Benton's
viol ati on of RICO?

$
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which it argued that fees and costs are nmandated by RICO UHC s nenorandum
further addressed each of the factors the Suprene Court has indicated are
relevant to fee determnations in the federal civil rights context when a

plaintiff prevails on less than all of his or her clains. See Hensley v.
Eckerhart, 461 U S. 424 (1983).° Finally, UHC subnmitted affidavits from
two of the attorneys who worked on the case describing: 1) the work which
had been done; 2) the nanes and billable rates of the attorneys who had
participated in the case; 3) how the tasks perforned in the case were
necessary to its successful resolution; 4) the total tine billed; and 5)

the total amounts of fees and costs request ed. UHC submitted none of its
actual billing records, but did offer to provide for the court's in canera
review item zed billing statenents detailing the tine spent and costs

incurred in the case.

The district court denied UHC s petition without a hearing. Inits
order, the court noted the length of the litigation and its inclusion of
mul tiple defendants and clainms. It then found that UHC s submi ssion fail ed
to adequately delineate the tine and effort spent on clains against the
ot her defendants in the case, mny of whom were voluntarily or
involuntarily dismssed. The court determned that, given the deficiencies
in UHC s fee application, it was not able to cal culate a reasonabl e fee.

The twel ve Hensl ey factors include:

(1) the tinme and |abor required; (2) the novelty and
difficulty of the questions; (3) the skill requisite to
performthe | egal service properly; (4) the preclusion of
enpl oynent by the attorney due to acceptance of the case;
(5) the customary fee; (6) whether the fee is fixed or
contingent; (7) tinme limtations inposed by the client or
the circunstances; (8) the anount involved and the
results obtained; (9) the experience, reputation, and
ability of the attorneys; (10) the "undesirability" of
the case; (11) the nature and | ength of the professional
relationship with the client; and (12) awards in simlar
cases.

461 U. S. at 430 n. 3.
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Al though the question of when to award attorney's fees and costs in
a RICO action has never before been squarely before us, we have had
occasion in other circunstances to examne sinilar fee-shifting statutes.
As we noted in these instances, we will generally not overturn a district
court's decision on attorney's fees and costs absent an abuse of
discretion. Wilitalo v. lacocca, 968 F.2d 741, 747 (8th Cr. 1992). "If
the district court has used inproper standards or procedures in determning

f ees, however, we will reverse." |1d.

UHC argues that the district court's outright denial of attorney's
fees and costs conflicts with RICO s statutory | anguage and purpose, and
therefore constitutes reversible error. W agree. Section 1964(c)
provides that "[a]ny person injured in his business or property by reason
of a violation of section 1962 . . . shall recover threefold the danages

he sustains and the cost of the suit, including a reasonable attorney's
fee." (enphasis added). This language indicates that an award of
reasonable attorney's fees and costs under RICO is mandatory, and severa
courts of appeals have so held. See, e.g., Stochastic Decisions, Inc. v.
Di Doneni co, 995 F.2d 1158, 1167 (2d Cir.), cert. denied, 114 S. C. 385
(1993); Quick v. Peoples Bank of Cullman County, 993 F.2d 793, 799 (1lilth
Cir. 1993); EMC Corp. v. Varonos, 892 F.2d 1308, 1315 (7th G r. 1990).
I ndeed, the Suprene Court has inplicitly acknow edged the mandatory nature

of the fee award, stating in HJ., Inc. that "a person found in a private

civil action to have violated RRCOis liable for treble damages, costs, and
attorney's fees." 492 U. S. at 233. Such an interpretation is consistent
with Congress' intent in enacting the civil portion of the RICO statute "to
enlist the aid of civil claimants in deterring racketeering." Alcorn
County, Mssissippi v. US. Interstate Supplies. Inc., 731 F.2d 1160, 1165
(5th Gr. 1984). Thus, by failing to award both fees and costs to UHC for
its efforts in prosecuting this suit, the district court acted contrary to

both the plain |anguage and the purpose of RI CO
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Accordingly, we find that the district court abused its discretion in
denying UHC s petition for costs and attorney's fees.

In concluding that the district court abused its discretion on this
i ssue, we do not suggest that the district court nust nake a fee and cost
award based on UHC s present subnission. It renmains the fee applicant's
burden to establish entitlenment to a particular award by presenting
adequat e docunentation of its efforts inthe litigation. See Hensley, 461
US at 437. In this case, it is apparent that the district court could

benefit fromadditional sunmmaries from UHC addressing the deficiencies the
district court discussed in its order denying fees. Mreover, the district
court may wish to accept briefs on the standards which should guide its
discretion in determ ni ng what constitutes a "reasonabl e" fee award under
RI CO. 10 We therefore hold only that the district court abused its
di scretion in denying UHC s petition in its entirety, and remand to the
district court so it nmay, with assistance from the litigants, nmke a
deterni nati on of reasonable fees and costs.

I11. CONCLUSI ON

For the foregoing reasons, the district court's judgnent on the
verdict is affirmed. W reverse the district court's denial of

'We note, for exanple, that there is sonme disagreenent anobng
the courts regarding the extent to which the Hensley factors should
apply in cases involving mandatory, rather than perm ssive, fee-
shifting statutes. See, e.qg., Stochastic Decisions, 995 F.2d at
1168 ("Hensley analysis "is of limted applicability' to statutes
t hat mandate an award of attorney fees") (quoting United States
Footbal |l League v. National Football League, 887 F.2d 408, 412 (2d
Cr. 1989)); Northeast Winen's Center v. MMnagle, 889 F.2d 466,
470 (3d Cir. 1989) (applying Hensley approach when RICO plaintiff
prevailed on only sone of its clains), cert. denied, 494 U S. 1068
(1990). Al though UHC s subm ssion assunes that the Hensley factors
apply in this context, neither party has briefed the issue and we
decline to announce universal standards for R CO fee awards w t hout
a nore fully-devel oped record.
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attorney's fees and costs, and renand for further proceedings in accordance
with this opinion.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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