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HEANEY, Circuit Judge.

The district court granted defendants' notion for a newtrial based
on the jury foreperson's one-page affidavit stating that on nore than one
occasion he and other jurors overheard the judge at a bench conference
di scussing evidence of the defendants' involvenent in other, serious,
crimnal activity. W renand the case to the district court to conduct an
evidentiary hearing in accordance wth this opinion. W retain
jurisdiction in this matter, however, and if further attention by this
court becones necessary, the clerk of court will provide the parties with
an accel erated briefing schedul e.



. BACKGROUND

Three defendants, Everett Kyle Hall, Roy Lee Hall, and Randall Joe
Hall, were tried by a jury and convicted of conspiracy to distribute
net hanphet anmi ne and to possess net hanphetanine with intent to distribute
inviolation of 21 U S.C. § 846. Everett Hall and Randall Hall were al so
tried and convicted of the use of a firearm during the comiission of a
drug-related felony in violation of 18 U.S.C. § 924(c),! and for possession
of an unregistered silencer in violation of 26 U S.C. 88 5841; 5861(c), (d)
and (i); and 5871.2

The parties appeared for sentencing on Novenber 29, 1995. At that
time, the defense presented the court with an affidavit from the jury
foreperson and nmade a notion for a newtrial based on the affidavit. The
affidavit stated in full:

During the course of the trial | heard the Judge's
comments concerning whether there would be evidence of
chop shop, prostitution and nurder adnmtted at the trial

From these statenents, | felt that the Defendant]s]
were involved in nore than they were on trial for. | am
al so aware that the jury was apprehensive and fearful of
retaliation from the Defendants or the Defendant[s']
famly, so much so that sone jurors took different routes
to and fromthe courthouse during the trial

The comments relating to evidence of a chop shop,
prostitution, and nurder were heard on several occasions.
These comments were heard by other nenbers of the jury
and were discussed by the jury panel during recesses.
Di scussion of the comments occurred at tines when all the

Al t hough the defendants were convicted under the "use" prong
of 924(c), the court set aside those convictions in |light of Bailey
V. United States, 114 S. . 501 (1995). The governnment does not
appeal that deci sion.

Before trial, the court severed two counts in the indictnment

against Everett Hall and Randall Hall for being felons in
possession of a firearmin violation of 18 U S.C. § 922(g); those
charges apparently are still pending.

2



jurors were present and on ot her occasions by fewer than
all jurors.

At trial, the court had nmade references to chop shop, prostitution
and murder in two bench conferences. Both bench conferences related to one
of the court's pre-trial orders. Prior to trial, counsel for the
defendants indicated that they might attenpt to inpeach one of the
governnent's prinary witnesses by introducing evidence that she nade prior
fal se accusations that the defendants were involved in other crines,
i ncluding a nurder. The court determned that none of the evidence
relating to the alleged prior crinmes would be admtted. During cross-
exam nati on of a governnent wi tness, counsel for one of the defendants
appeared to tread on the court's pre-trial ruling by asking the witness if
she had ever engaged in prostitution. Wen the governnment objected, the
court called all counsel to the bench and war ned:

| said Monday norning that you were not to go into the
prostitution clains . . . . W're not going into any of
those, only the issue involved in this case .
Well, I'm telling you you're not to go into the
prostitution [or] . . . the nmurder or the chop shop

Tr. at 629-30. Shortly thereafter, during another bench conference, the
court told counsel

Well, if you're getting--if you are wanting to offer
evidence relative to a nurder, relative to the chop shop
relative to the prostitution, relative to the notorcycle

club, it's not to be gone into. . . . WII, that would
be evidence of a murder and |I' msaying that you cannot go
into that, so your offer will be refused.

Tr. at 664-65. By all accounts, neither the court nor any |awer intended
the jury to overhear the substance of these conversations. |In fact, unti
the affidavit cane to light, no party was aware that any juror had
overheard any portion of the bench conferences.

The court granted a new trial to each defendant based on the single
juror affidavit wi thout gathering any other evidence or



maki ng a further investigation. The governnment now appeals the district
court's order.

I'1. DI SCUSSI ON

A Evidentiary Hearing

W review the court's decision to grant a newtrial with particul ar
caution. Affirmance would nullify a jury trial that |lasted nore than a
week, consuned significant judicial resources, and involved an investnent
of substantial tine by the |lawers on all sides. At the sane tinme, few
rights of an accused person are nore fundanental or nore sacred than the
Si xth Anrendnent right to an inpartial jury. Because each of the conpeting
interests is strong, we hesitate to reach a final decision without a
conpl ete picture of what extraneous infornmation cane before the jury. In
this case, one affidavit does not provide sufficient evidence on which to
reach a fully inforned decision. Thus, it was an abuse of discretion for
the court to grant the defendants' notion for a new trial absent an
evi dentiary heari ng.

Faced wth simlar situations, this and other courts have
consistently had the benefit of in-depth evidentiary hearings regarding the
nature and effect of extraneous jury contact. See, e.q., United States
v. Bluneyer, 62 F.3d 1013, 1015 (8th Gr. 1995) (in response to allegation
that a juror had consulted an outside | awer, district court interviewed
all jurors); United States v. Cheyenne, 855 F.2d 566, 567 (8th Cr. 1988)
(district court conducted evidentiary hearing to question jurors about the
use of a dictionary during deliberations); United States v. Martin, 740
F.2d 1352, 1357 (6th Cir. 1984) (remanding for the limted purpose of an
evidentiary hearing to determ ne whether jurors overheard judge's coments

relating to defendant's guilt spoken during bench conference), cert.
denied, 472 U S. 1029 (1995).



What concerns us nost is the court's failure to explore the nature
of the jury's exposure to extraneous, prejudicial information beyond what
the single affidavit recounts. Therefore, we renmand the matter to the
district court to nmake a full factual inquiry. Once the court has a
conpl ete picture of what events transpired, it may, of course, grant a new
trial based on the taint of even a single juror. United States v. Del aney,
732 F.2d 639, 643 (8th Cir. 1984) (holding that if a single juror is
i nproperly influenced, a verdict is as unfair as if all jurors were

i mproperly influenced).

B. Rule 606(b)

Cenerally, to inpeach a jury verdict, "the [defendants] nust (1)
produce evidence which is not barred by the rule of juror inconpetency and
(2) produce evidence sufficient to prove grounds recogni zed as adequate to
overturn the verdict." United States v. Krall, 834 F.2d 711, 715 (8th Cr.
1987) (citing United States v. Eagle, 539 F.2d 1166, 1169-70 (8th GCir.
1976), cert. denied, 429 U S. 1110 (1977)). The court's first inquiry,
therefore, is whether the affidavit constitutes adm ssi bl e evi dence under

the Federal Rule of Evidence 606(b), which governs jurors' conpetency to
testify with respect to their deliberations. The rule provides:

Inquiry into validity of verdict or indictnent. Upon
an inquiry into the validity of a verdict or indictnent,
a juror may not testify as to any matter or statenent
occurring during the course of the jury's deliberations
or to the effect of anything upon that or any other
juror's mnd or enotions as influencing the juror to
assent or dissent from the verdict or indictnment or
concerning the juror's nental processes in connection
therewith, except that a juror may testify on the
guestion whether extraneous prejudicial informtion was
inproperly brought to the jury's attention or whether any
outside influence was inproperly brought to bear on any
juror. Nor may a juror's affidavit or evidence of any
statenent by the juror concerning a matter about which
the juror would be precluded fromtestifying be received
for those purposes.




Fed. R Evid. 606(b) (enphasis added). The advisory conmmttee notes to the
1972 proposed rul e give sone insight into conpeting val ues the Rul e 606(b)
seeks to protect:

The famliar rubric that a juror may not inpeach his own
verdict, dating from Lord Mansfield's tine is a gross
oversinplification. The values sought to be pronoted by
excl udi ng the evidence include freedom of deliberation,
stability and finality of verdicts, and protection of
jurors agai nst annoyance and enbarrassnment. MDonald v.
Pl ess, 238 U S. 264 (1915). On the other hand, sinply
putting verdicts beyond effective reach can only pronote
irregularity and injustice. The rule is an accommodati on
bet ween t hese conpeting consi derations.

Al'l but the second paragraph of the juror's affidavit falls squarely
within the exception of Rule 606(b), that is, it constitutes testinony on
the narrow question whether extraneous, prejudicial information was
i nproperly brought before the jury's attention. In substance, the
affidavit reveals that at |east one juror heard prejudicial information not
in evidence and that the information was di scussed anong the jurors. As
the district court specifically stated, "the comments made by the Court
during various bench conferences that related to nurder, chop shops, and

prostitution were not intended to be heard . . . or considered by the
jury.” Order, No. 95-03020-10/03-CR-S-4, filed 1/16/96 (hereinafter
"Order") at 4. Thus, under the rule's exception, the district court

properly considered this portion of the affidavit and on renmand may
consider other evidence that is sinmlarly restricted to the question of
what, if any, extraneous information the jury heard.

The second paragraph of the affidavit, however, cont ai ns
inperm ssible testinony. 1In the first sentence, the foreperson reveals
what inpact the extraneous information had on himby stating: "Fromthese
statenents, | felt that the defendant[]s were involved in nore than they
were on trial for." He then goes on to expose the thought processes of the
other jurors: "I amalso aware



that the jury was apprehensive and fearful of retaliation from the
Def endants or the Defendant[s'] family, so nuch that sonme jurors took
different routes to and fromthe courthouse during the trial." Although
it is not clear fromthe affidavit whether the jurors' alleged fears were
i ndependent of or dependent on the overheard information relating to "chop
shop, prostitution and nurder," Rule 606(b) prohibits its consideration in
ei ther case. Therefore, the district court should not have considered
those statenments in the second paragraph of the affidavit in its ruling on
the new trial notion. Mor eover, the court should not consider any other
evi dence that bears directly on the jurors' decision-nmaking processes.

C. Presunption of Prejudice

The court must next consider whether the admissible evidence is
sufficient to overturn the jury verdict. Certain jury contaninations are
so prejudicial that they create a rebuttable presunption of prejudice
United States v. Remmer, 347 U.S. 227, 229 (1954) (presunption created by
any private comunication, contact, or tanmpering with a juror during trial

about the matter pending before the jury unless nade in pursuance of known
rules and directions of the court). Qur court has held, however, that the
presunption of prejudice does not apply unless the extrinsic contact
relates to "factual evidence not developed at trial." Cheyenne, 855 F.2d
at 568 (hol ding no abuse of discretion for district court to deny new tria
notion where jurors consulted dictionary for definitions of "callous" and
"wanton"). Therefore, we do not apply the presunption of prejudice if the
extraneous contact pertains to purely legal issues. Bluneyer, 62 F.3d at
1016.

In this case, the district court held that the presunption of
prejudice applied. Oder at 5-6. The governnent argues that the overheard
comments related only to a question of law+.e., the



judge's ruling on the adnissibility of evidence.® W disagree. The
coments relate to factual questions that go to the heart of the jury's
role: to weigh the relative credibility of witnesses in a case that turned
al nost entirely on whose version of events the jury found nore credible.
The jury's duty to resolve factual questions is severely inpaired when it
i nproperly receives information that besnmirches the defendants' character
It is alleged that several jurors overheard nention of the defendants'
connection to other crinmes including nmurder, that one or nore of those
jurors transmtted the information to the full jury panel, and that jurors
di scussed it with each other during trial recesses. Such conduct would
certainly trigger a presunption of prejudice to the defendants.

Once the presunption is established, the burden will rest heavily
with the governnent to establish that the extraneous juror contact was
harm ess to the defendants. Remmer, 347 U S. at 229. Thus, the
presunption of prejudice applies, and it wll be incunbent on the
governnent to prove that the extraneous contact was harm ess beyond a
reasonabl e doubt. See Bluneyer, 62 F.3d at

SFor exanple, in opposition to the defendants' notion for new
trial, the governnent argued to the court:

[T]he affidavit does not indicate that any
comments which may have been overheard by the jury
at side bar affected their verdict whatsoever

It sinply doesn't say that it was considered or
that it sonehow inhibited or hindered the jury from
followng the court's instructions. There is no
indication that the jury did anything other than
follow the Court's instructions and consider the
evidence that was adm ssible. That affidavit
doesn't chall enge that what soever. In truth, al
it says is that the jury was able to hear the Court
make evidentiary rulings, which it heard, of
course, fromtine to tinme throughout the course of
the trial anyway. Therefore, | think the court can
deny the notion at this point and proceed to
sent enci ng.

H'g Tr. at 6.



1017. W enploy an "objective test . . . to assess whet her the extraneous
information would likely affect a typical juror." Id. The relevant
considerations include: (1) whether the extrinsic evidence was received
by the jury and the manner in which it was received; (2) whether it was
available to the jury for a lengthy period of tine; (3) whether it was
di scussed and considered extensively by the jury; (4) whether it was
i ntroduced before a jury verdict was reached and, if so, at what point
during the deliberations; and (5) whether it was reasonably likely to
affect the verdict, considering the strength of the governnent's case and
whet her the governnent's case outwei ghed any possi bl e prejudi ce caused by
the extrinsic evidence. 1d. (citing Bayranoglu v. Estelle, 806 F.2d 880,
887 (9th Gr. 1986), and Gsborne v. United States, 351 F.2d 111, 118 (8th
Cir. 1965)).4

CONCLUSI ON

W remand to the district court to conduct a factual inquiry
consistent with this opinion to fully deternmne the extent to which the
jury was exposed to extraneous, prejudicial information. |If that factua
inquiry reveals jury taint sufficient to trigger the presunption of
prejudice, a newtrial is warranted unless the government can denonstrate
har m essness beyond a reasonabl e doubt.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

“The district court held that the governnment could not
establish that the overheard comments were harm ess. Oder at 7.
We sinply note that connection to the crine of nurder carries as
much i nherent danger as al nost any i nagi nabl e reference.
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