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Brandon Ri chard Roberts, by *
and through his parents, Mary *
Rodenber g- Roberts and Ri chard *
Robert s, *
*
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Appel | ee.
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Filed: June 24, 1996

Bef ore LOKEN, ROSS, and HANSEN, Circuit Judges.

PER CURI AM

Brandon Richard Roberts filed this discrinmnation claim by and
through his parents, Mary Rodenberg-Roberts and Richard Roberts, alleging
that KinderCare Learning Centers, Inc., violated the Mnnesota Hunan Ri ghts
Act (MHRA), Mnn. Stat. § 363.03, subd. 3 (1991), and the Americans with
Disabilities Act (ADA), 42 U S C § 12182 (1995), by failing to nake
reasonabl e accommopdations for him at the Apple Valley, M nnesota,
Ki nder Care daycare center. Following a bench trial, the district court!?
entered a judgnent in

The Honorabl e Paul A. Magnuson, Chief Judge, United States
District Court for the District of M nnesot a.



favor of KinderCare, concluding that KinderCare did not fail to reasonably
accomodat e Brandon's disabilities because to make the accommodati ons the
Roberts requested for Brandon woul d i npose an undue burden on Ki nder Care
and woul d require a fundanental alteration of KinderCare's group daycare
services. Brandon appeals. W affirm

Ri chard Roberts and Mary Rodenberg-Roberts (the Roberts) adopted
Brandon and his sister, Becky, on October 19, 1994. As a result of abuse
occurring prior to the tinme Brandon cane into the care of the Roberts,
Brandon is "disabled" within the neaning of the ADA, 42 U. S.C § 12102(2),
and the MHRA, M nn. Stat. 8§ 363.01, subd. 13. At the tines relevant to
this suit, Brandon was four years old and was devel opnental |y del ayed. He
did not play with toys, had an extrenely Iimted vocabul ary, could take up
to one and a half hours to eat a neal, and had not conpleted toilet
training. Brandon also suffered fromseizures and fromattention-deficit
hyperactivity disorder, and had a tendency to comit self-injurious acts
and to run away.

Because of the various inplications of Brandon's disability, his
I ndi vi dual Education Plan (I1EP) called for a Personal Care Attendant (PCA)
to provide one-on-one care to him on a continuous basis. Brandon was
aut hori zed under a Medicaid programto receive PCA services for up to 30
hours per week. The Roberts had encountered "problenms with the
reliability" of PCAs, however, and indeed, about 16 different PCAs had
cared for Brandon by the tine the trial comenced.

Ki nderCare Learning Centers, Inc. (KinderCare), is a for-profit
corporation providing group proprietary day care in the United States
through child care centers, including one in Apple Valley, M nnesota.
Ki nder Care experienced financial problens in 1989, filed for bankruptcy,
and underwent a plan of reorganization in 1993. As part of its
reorgani zation plan, KinderCare closed a



number of its centers that were unprofitable. Ki nderCare currently
requi res each of its centers to be financially profitable to remain open
The KinderCare center in Apple Valley (the Center) operates on a very
limted budget, with an operating incone of only $9, 600 per nonth.

Ms. Rodenber g- Roberts approached Ann Marie Donahue, the director of
the Center, about enrolling Brandon at the Center on a "full-tine" basis.
Ms. Donahue understood full-tinme care as it is comonly used, involving
about 40-50 hours per week. M. Rodenberg-Roberts told Ms. Donahue that
Brandon was a child with disabilities. She stated that Brandon woul d
requi re one-on-one care and gave Ms. Donahue a copy of Brandon's |EP and
a protocol, both of which confirned Brandon's need for individualized care.
Ms. Rodenber g- Roberts advi sed Ms. Donahue that Brandon's nedical assistance
provided funding for a PCA for up to 30 hours per week, but when PCA
servi ces were unavail able, the Center would need to provide the one-on-one
care for Brandon. Ms. Rodenberg-Roberts also told Ms. Donahue that the
Roberts currently did not have a PCA for Brandon, but that they were
seeking one. The Center agreed to enroll Brandon on the condition that he
only attend the Center when he was acconpanied by a PCA; the Center would
not provide an enpl oyee to give one-on-one care for Brandon when a PCA was
unavai | abl e. Brandon, by and through his parents, then filed this suit,
seeki ng conpensatory and punitive damages, as well as injunctive relief.

The ADA prohibits discrimnation agai nst any individual "on the basis
of disability in the full and equal enjoynent of the goods, services,
facilities, privileges, advantages, or accomobdations of any place of
publ i ¢ accommobdati on by any person who owns, |eases (or |eases to), or
operates a place of public



accommodation. " 42 U.S.C. § 12182(a).? Daycare centers, such as
Ki nder Care, are "public accommpdations." 1d. 8§ 12181(7)(K). A public
accommodat i on nust

ensure that no individual with a disability is excluded, denied
services, segregated or otherwise treated differently than
ot her individuals because of the absence of auxiliary aids and
services, unless the entity can denpnstrate that taking such
steps would fundanentally alter the nature of the . .
service[s] . . . being offered or would result in an undue
burden[.]

Id. § 12182(b)(2)(A)(iii). Significant difficulty or expense in making an
acconmmpdati on constitutes an undue burden. 28 C. F.R § 36.104.

As an initial matter, we find no error in the district court's
conclusion that Brandon's |EP, his protocol, and his nother's statenents
wer e concl usi ve evidence of his need for one-on-one care. The Center was
not required to utilize any internal policies KinderCare may have for
assessing a child' s need for special accommbdati ons, as such an exercise
woul d have been superfluous. The Center therefore did not violate any duty
under either the ADA or the MHRA by accepting the overwhel mi ng evi dence of
Brandon's need for one-on-one care.

We al so agree with the district court that requiring the Center to
provi de one-on-one care for Brandon would place an undue burden on the
Center. See 42 U S.C. 8§ 12182(b)(2)(iii); Mnn. Stat. 8§ 363.03, subd
3(c)(3). To determ ne whether a burden is undue, we consider (1) the
nature and cost of the action; (2) the

2Nei t her of parties draws any distinction between the
anal ysis under the MHRA and the anal ysis under the ADA
Furthernore, our research has revealed no authority instructing
us on any distinctions between the two acts that woul d be
relevant to this case. W therefore proceed, as did the district
court, assum ng that our ADA analysis applies equally to the
cl ai munder the MHRA



financial resources of the site involved, the nunber of persons enpl oyed
at the site, the effect on expenses and resources, legitimte safety
requi renents that are necessary for safe operation, or the inpact otherw se
of the action upon the operation of the site; (3) the geographic
separateness, and the admnistrative and financial relationship of the site
to the corporation; (4) if applicable, the overall financial resources of
the parent corporation and the nunber of facilities; and (5) if applicable,
the type of operation of the parent corporation. 28 CF.R 8§ 36.104

Given the historical unpredictability of the PCA services, Brandon's
not her's request for "full tinme" daycare, the safety concerns for Brandon,
and the Center's difficulty in finding on-call, part-tine help, we find no
clear error in the district court's factual finding that the Roberts'

requested accommodation would require the Center to enploy a full-tine
caregiver for Brandon. See Black Hills Corp. v. Conmission of |nternal

Revenue, 73 F.3d 799, 804 (8th Cir. 1996) (clear error standard of review
for factual findings). The Center pays a full-tinme aid about $200 per

week, while the tuition per week for a child Brandon's age is only $105 per
week. As a result, accommpdating the Roberts' request woul d have created
a $95 per week loss to the Center, a substantial financial burden when
considered in the light of the Center's $9,600 per nonth operating incone.
Accordingly, we agree with the district court that requiring the Center to
provi de one-on-one care for Brandon in the absence of his PCA woul d i npose
an undue financial burden on the Center

The Roberts argue that, in reaching its decision, the district court
failed to analyze the parent corporation's financial resources. The
district court correctly de-enphasized KinderCare's financial resources,
however, because the Center in Apple Valley is responsible for renmaining
i ndependently profitable and cannot rely on any resources from Ki nder Care
or fromany other Kindercare center



Because the accommodati on of one-on-one care for Brandon woul d i npose
an undue burden on the KinderCare center in Apple Valley, we hold that the
request ed acconmodati on was not reasonable within the nmeaning of the ADA
or the MHRA. So holding, we need not reach the issue of whether the
accommodati on woul d have fundanentally altered the group daycare services
of the Center. W also need not reviewthe district court's discussion on
t he damages i ssue.

Accordingly, we affirmthe judgnent of the district court.
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