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BEAM GCircuit Judge.

Felix D. Smith appeals a district court! order denying relief in his

prisoner civil rights action which involves an overflowed toilet. W
af firm
. BACKGROUND

Snmith was a pretrial detainee on two occasions in Cape Grardeau
County Jail. He filed a 42 U.S.C. § 1983 action against the county and
certain individuals (hereinafter "correctional officers") asserting that
his civil rights were violated during his inprisonnents. He challenged the
conditions of his confinenent and also alleged excessive force by
correctional officers. He alleged that he was placed in solitary
confinenent wi thout clothing, bedding, or blankets; that he was deni ed food
and water; that he was forced to endure raw sewage in his cell; that
correctional officers used excessive force on him and that he was deni ed
nmedi cal attention.

The correctional officers noved to disnmiss and al so noved for summary
judgnent. |In support of their notions, they submtted affidavits stating
that their actions were both provoked and justified and that there are
penol ogi cal reasons for denying a pretrial detainee bedding and cl ot hing
in solitary confinenent. The correctional officers further stated that
Smith was only denied one neal and that the "raw sewage" conpl ai ned of was
a toilet overflow that was not cleaned up for two days.

The district court granted summary judgnment to the correctional
officers on the claiminvol ving denial of food, clothing and bedding. It
al so di sm ssed the exposure-to-raw sewage
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claim Finding disputed issues of fact, the district court denied the
correctional officers' notion for sumary judgnent on the excessive force
clainms and those clains proceeded to trial by a jury. At trial, Smith
objected to the make-up of the venire panel, but his objection was
overrul ed. Also, the district court refused to let Smith argue the
"mssing witness inference" to the jury. The jury found in favor of the
correctional officers.

On appeal Smith asserts that the district court: (1) erred in
granting sunmary judgnent to defendants on the conditions of confinenent
claimand in disnmissing his claimregarding exposure to raw sewage; (2)
abused its discretion in overruling his objection to the venire panel; and
(3) abused its discretion in prohibiting Smith fromarguing the "m ssing
wi tness inference" in closing.

1. DI SCUSSI ON

A. Conditions of Confinenment C ains

We review a district court's grant of summary judgnent de novo,
affirmng only if the record shows there is no genuine issue of materi al
fact. Brandenburg v. Allstate Ins. Co., 23 F.3d 1438, 1440 (8th Gir.
1994); Fed. R Gv. P. 56(c). Wth respect to Smith's assertion that the
district court inproperly granted summary judgnent on his claimfor denial

of clothing, bedding, running water, food and toiletries while in solitary
confinenent, we affirm for the reasons stated in the district court's
opinion. See 8th Cir. R 47B



Smith also argues that the district court inproperly disnissed his
claimrelating to exposure to raw sewage. The district court found that
Snmith had not alleged either sufficient "personal involvenent" in the
epi sode by individual defendants or any customor policy by the county to
support liability. Thus, the claimwas subject to dismssal for failure
to state a claim W are not convinced that defendants' |ack of "persona
i nvol verrent" requires judgnent in their favor, but we nonetheless affirm
the district court's decision.? W may affirmthe judgnent on any ground
supported by the record, even if not relied upon by the district court.
Monterey Dev. Corp. v. Lawer's Title Ins. Corp., 4 F.3d 605, 608 (8th Gr.
1993).

The standard applicable to conditions of confinement clains by
pretrial detainees was enunciated in Bell v. Wlifish, 441 U S. 520 (1979).
The proper inquiry is whether those conditions anbunt to puni shnent of the

detai nee, for, under the Due Process d ause, a detainee may not be puni shed
prior to an adjudication of guilt. Id. at 535. However, not every
disability inposed during pretrial detention anmbunts to "punishnent" in the
constitutional sense. 1d. at 537. Thus, if a particular condition or
restriction of pretrial detention is reasonably related to a legitinmate
governnental objective, it does not, wthout nore, anpunt to "punishnment."
Id. at 539. The Governnent has legitimate interests that stemfromits
need to nmanage the facility in which the individual is detained. 1d. at
540. Furthernore, there is a de mnims |level of inposition with which the
Constitution is not concerned. 1d. at 539 n.21

2The district court may be affirmed on this ground if |ack of
"personal involvenent" is interpreted as lack of notice to
supervisors so as to inpose supervisory liability on them See
Howard v. Adkison, 887 F.2d 134, 138 (8th Gr. 1989) ("[a] single
incident, or a series of isolated incidents, usually provides an
i nsufficient basis upon which to assign supervisory liability").
The record supports such a reading with respect to supervisory
personnel .
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In this case, Smith's allegations regarding "raw sewage" do not rise
to a level of constitutional significance. Smith alleges that he was
subject to an overflowed toilet in his isolation cell fromJuly 25 to July
29, 1992. He alleges that he was "nmade to endure the stench of [his] own
feces and urine" for those four days.® Appendix at 222. Snmith did not
al l ege that he was exposed to di sease or suffered any other consequences
of the exposure. In support of their notion for sunmary judgnent, the
correctional officers stated by affidavit that Smith was offered an
opportunity to flush the toilet and to clean up the ness but he declined.
Smith did not dispute that point. Applying the Bell v. Wl fish standard,
we find, under the circunstances of this case, that the "raw sewage"

all egation amobunts to a de nminims inposition and thus does not inplicate
constitutional concerns.

Although this case is governed by Bell v. Wlfish, Smith cites Eighth
Anendnent jurisprudence to support the contention that his constitutional
rights were violated.* The Eighth Anendnent prohibits punishnments that

deprive inmates of the mnimal civilized neasure of life's necessities.
Howard v. Adkison, 887 F.2d 134, 137 (8th Cir. 1989). Exposure to raw
sewage nmay in sone cases

3Smith asserts in his affidavit that he used the toilet on
July 25, 1992, shortly after being placed in isolation, at which
time it overflowed. He states that he was not provided protective
clothing and equipnment to clean it up until the norning of July 29,
when he was rel eased fromisolation. The correctional officers, on
the other hand, state by affidavits and through supporting prison
|l ogs, that Smth "had stuffed his paper gown in the toilet and
repeatedly flushed it causing a mnor flood in the jail area" on
July 27, 1992 and that the water was turned off at that tine.
Appendi x at 119. W need not resolve this factual dispute since we
find that even Smth's scenario of a toilet overflow of four days'
duration does not anmpbunt to a constitutional violation.

“Under Bell v. Wlfish, a pretrial detainee faces a lighter
burden to show a constitutional violation than under the Eighth
Amendnment. See Bell, 441 U. S. at 535 n.16 (due process requires
that a pretrial detainee not be punished; the Ei ghth Amendnent
requi res that the punishnent inposed not be cruel and unusual).
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anount to cruel and unusual punishnent. Fruit v. Norris, 905 F.2d 1147,

1151 (8th Cr. 1990). However, any anal ysis of confinenent conditions nust
be based on the totality of the circunstances. Howard, 887 F.2d at 137.
To prevail on an Eighth Arendnent claimin this context, an inmate nust
show that correctional officers were deliberately indifferent to the risk
of harm posed by the raw sewage. See Burton v. Arnontrout, 975 F.2d 543,
546 (8th Cir. 1992), cert. denied, 508 U S. 972 (1993). Thus, not every
overflowed toilet in a prison anmobunts to a constitutional violation

We have found a constitutional violation where inmtes were forced
to work without protective gear "in a shower of human excrenent." Fruit,
905 F.2d at 1151. W have also ordered prisons to provide protective gear
and to warn of the dangers of working in Al DS-contaninated waste. Burton
975 F.2d at 545. W have simlarly found a violation where an i nmate was
forced to endure a cell covered with filth and human waste for two full
years. Howard, 887 F.2d at 137. Thus, the length of tine a prisoner is
subjected to harsh conditions is a critical factor in our analysis. See,
e.qg., id. ("inmates are entitled to reasonably adequate sanitation
personal hygiene, and laundry privileges, particularly over a |engthy
course of time"). Conditions such as a filthy cell that may be tol erable
for a few days are intolerably cruel for weeks or nonths. |[d.

In the present case, Snmith subnmitted an affidavit in opposition to
the correctional officers' notion for sunmary judgnent. Viewed in the
light nost favorable to Snmith, those materials show that Snith was
subjected to an overflowed toilet in his cell for four days. Under the
totality of circunstances presented here, we find that the correctional
officers were entitled to judgnent as a matter of |aw on the raw sewage
claim whet her analyzed under Eighth Amendnment or Due Process
jurisprudence.



B. Venire Panel

At oral argunent, counsel for Smith conceded that his argunent
regardi ng the nmake-up of the venire panel is foreclosed by United States
v. Rogers, 73 F.3d 774, 775 (8th Cir.), cert. denied, 64 U S L W 3807
(1996). In Rogers, we reaffirnmed our earlier holding in United States v.
Garcia, 991 F.2d 489, 491 (8th Gr. 1993), that a jury sel ection plan based
on registered voter lists withstands constitutional scrutiny unless there

is a showing of systematic exclusion of blacks in the jury selection
pr ocess. Rogers, 73 F.3d at 775. Only the court en banc can overrule
anot her panel's decision. Canpbell v. Purkett, 957 F.3d 535, 536 (8th Cr.
1992). Accordingly, we are bound by Rogers and Garcia. Because Smith has

failed to prove systematic exclusion of blacks in the jury selection
process, we affirmthe district court's denial of Smth's objection to the
veni re panel

C. "Mssing Wtness |nference"

In closing argunment, Smith sought to argue that the jury could draw
an inference fromthe failure of John Rich, a correctional officer and
named defendant, to testify. The district court sustained the correctiona
officers' objection to that argunent. The district court has broad
discretion in ruling on the propriety of closing argunent. United States
V. Collins, 996 F.2d 950 (8th Cir.), cert. denied, 114 S. C. 412 (1993).
W will not disturb the court's ruling absent an abuse of that discretion.
Slather v. Sather Trucking Corp., 78 F.3d 415, 420 (8th Cr. 1996). To
constitute reversible error, we nust find that the district court's action

resulted in injury or prejudice. |d. Here, Smith had an opportunity to
depose the wtness and could have offered the wtness' deposition
testinmony. See Canpbell v. Coleman Co., 786 F.2d 892, 897-98 (8th Cir.
1986) (under M ssouri law, a negative inference may not be raised if the

witness is equally available to both parties). |In addition, the w tness
was a party defendant and



Snith was allowed to argue to the jury that he had not "shown] up to
defend hinself." Transcript Vol. 2 at 92. Under the circunstances, we
find no abuse of discretion

I11. CONCLUSI ON

For the reasons set forth above, the judgnent of the district court
is affirned.
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