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Bef ore BOMWAN and LOKEN, Circuit Judges, and SCHWARZER, " District Judge.

LOKEN, Circuit Judge.

John Schilling, WIlliam Gavelle, Joseph Bullyan, and Eugene Stowel |
acquired the First State Bank of Fl oodwood, M nnesota (the "Bank"), from
Jerry and lrene Jubie by purchasing their stock in a holding conpany,
Fl oodwood Agency, Inc. (the "Agency"). Extensive litigation has ensued
In this case, the individual purchasers,

" The HONORABLE W LLIAM W SCHWARZER, United States
District Judge for the Northern District of California,
sitting by designation.



the Bank, and the Agency (collectively, the "Purchasers") sued the Jubies,
asserting contract clains and common | aw and statutory fraud clains arising
out of allegedly undisclosed bad | oans, insider |oans, and other financi al
probl ens that have plagued the Bank since its purchase. The Jubies
counterclaimed for breach of Jerry Jubie's Retirenment Agreenent with the
Bank. Following a lengthy trial, the jury returned a special verdict
awardi ng the Purchasers $106, 218 on sone of their clains, awardi ng them no
damages on their clains under the Racketeer |Influenced and Corrupt
Organi zations Act, 18 U S.C. 88 1961 et seq. ("RICO'), rejecting their
remai ning clains, and awardi ng the Jubies $292,947 on their Retirenent
Agreenment counterclaim The district court?! entered judgnent on the jury
verdict, denied the Purchasers' post-trial notions, and awarded them
$45,000 in attorney's fees under state law. The Purchasers appeal the
damage and fee awards. W nodify the Retirenent Agreenent award and
ot herwi se affirm

| . Background.

Jerry Jubi e was President and Chairnman of the Board of the Bank for
nearly twenty years. His wife Irene served as Secretary. They owned all
the Agency's stock, thereby controlling some 95% of the Bank's outstanding
stock. By early 1987, the Bank was in trouble and Jerry Jubie was in poor
heal t h. The Bank's federal regulator, the Federal Deposit |nsurance
Corporation (FDIC), was investigating its financial soundness and
managenent quality.

In March 1987, the Bank's board of directors rewarded Jerry Jubie's
long tenure with a Retirenent Agreenent, pronising retirement paynents of
$1500 per month for life commencing October 1987, plus continuing group
life and health insurance benefits.

! The HONCRABLE RAYMOND L. ERICKSQON, United States Magistrate
Judge for the District of Mnnesota, who tried the case by consent
of the parties. See 28 U S.C. §8 636(c).
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The Agreenent was intended to pave the way for a nmanagenent change and sal e
of the Bank. On Cctober 9, 1987, Jerry and lIrene Jubie as sellers and
Schilling and Gravelle as buyers entered into a Purchase Agreenent
providing that, at the end of that nonth, buyers would purchase the
Agency's stock at a price equal to 95% of the book value of the Bank's
stock, subject to regulatory approvals. The Purchase Agreenent granted
buyers "access to all bank records." It provided that the Retirenent
Agreenent "shall remain in full force and bi nding on the bank," subject to
specific nodifications, such as a provision that, after the sale, Jubie
woul d reinburse the Bank for the cost of his group life and health
i nsurance.

Regul atory approvals proved to be a problem On Novenber 30, Jerry
Jubi e agreed to entry of an FDIC order prohibiting himfromserving as a
director or officer of any bank wi thout FDI C approval. The FDI C issued
this order on February 4, 1988, effective ten days |ater. Mor e
significantly, on February 1, 1988, the FDIC issued a fifteen-page cease
and desist Oder against the Bank, inposing onerous nanagenent, equity
capital, loan collection, and bad | oan charge-off restrictions. At this
time, the Jubies still owned the Bank, but the buyers held two positions
on its board of directors.

On July 28, 1988, an Addendum to the Purchase Agreenent was signed
by the Jubies and by all four individual purchasers fixing the purchase
price at $528, 582, based upon 95% of the book val ue of the Bank's stock at
closing. The Jubies now guaranteed portions of four troubled |oans to
outsiders, and nmade specific guarantees regarding nunerous outstanding
| oans to nenbers of the Jubie famly. Al of these guarantees were secured
by the paynents owed Jubie under the Retirenent Agreenent. Wth this
Addendum i n pl ace, the Purchase Agreenent closed on August 9, 1988.

Sone nonths after the purchase, the buyers commenced an interna
investigation at the Bank and allegedly discovered nmany bad | oans,
conceal ed | osses, and other irregular transactions.



Shortly thereafter, the Bank ceased naki ng paynents under the Retirenent
Agr eenent. The Purchasers then conmenced this action, alleging, in
essence, that the Jubies had crininally nmsmanaged the Bank and then had
"cooked" the Bank's books at closing, concealing nunerous insider and ot her
bad | oans. G ainmng sone $350,000 in damages, the Purchasers asserted
causes of action for breach of contract, breach of fiduciary duty, comon
|aw fraud, state and federal statutory fraud, and violations of RICO The
Jubi es counterclainmed for breach of the Retirenent Agreenent.

The case was submitted to the jury with an extensive special verdict
form The jury found that the Jubies breached fiduciary duties to the
Bank, breached the Purchase Agreenent, and violated two M nnesota stat utes,
Mnn. Stat. 8§ 80A.01 (fraud in connection with the sale of securities) and
Mnn. Stat. 8§ 325F.69 (consurer fraud). |t awarded damages of $106, 218 on
these clains. The jury also found RI CO viol ati ons but awarded no danmages
on the RCO clainms. It found that the Jubies had not violated S.E. C. Rule
10b-5 nor comtted common law fraud. Finally, the jury awarded the Jubies
$292,947 in present and future damages on their Retirement Agreenent
counterclaim The district court then awarded the Purchasers $45, 000 in
attorney's fees under the Mnnesota fraud statutes, denied all other post-
trial notions, and entered judgnent on the jury's verdict. Only the
Pur chasers appeal .

Il. The Purchasers' d ains.

The Purchasers first argue that they are entitled to judgnent as a
matter of law or a newtrial on the issue of RICO damages. They rely upon
Rosario v. Livaditis, 963 F.2d 1013, 1020-21 (7th Gr. 1992), cert. denied,
506 U.S. 1051 (1993). In that case, a jury awarded $600, 000 damages for
violations of the Illinois Consuner Fraud Act but zero damages for RICO

violations that were "supported by identical facts," 963 F.2d at 1021.
Because of the conplete factual overlap, the Seventh Circuit reversed the
verdi ct



as contrary to |law and remanded for a new trial on Rl CO damages. Accord
Video Int'l Prod., Inc. v. Warner-Amex Cable Commun., Inc., 858 F.2d 1075,
1085-86 (5th G r 1988), cert. denied, 490 U S. 1047, and 491 U S. 906
(1989).

This case is very different. The Purchasers presented a nultitude
of clains covering a wide variety of transactions. The jury nade specific
findings that the Jubies' RICO violations did not proximtely cause the
Purchasers damage. Qur standard of review is clear: "Wlere there is a
view of the case that nmakes the jury's answers to special interrogatories
consi stent, they nust be resolved that way." Atlantic & GQulf Stevedores,
Inc. v. Ellerman Lines, Ltd., 369 U S 355, 364 (1962). See also Transport
Ins. Co. v. Chrysler Corp., 71 F.3d 720, 722-23 (8th Cr. 1995).

Li ke the district court, we have no difficulty reconciling the jury's
verdict on R QO danages with the evidence and its other findings. The jury
found that the Jubies breached fiduciary duties and violated RI CO while
they were in control of the Bank. |I|ndeed, the FDIC s regulatory findings
strongly suggested that Jerry Jubie had seriously msnanaged the Bank. But
the jury also rejected the Purchasers' common |aw fraud and 10b-5 cl ai ns,
which required a finding of reasonable reliance by the Bank's subsequent
purchasers. Consistent with these findings, the jurors doubtless concl uded
that pre-purchase RICO violations did not proxi mately cause damage to those
who purchased the Bank because, with many nonths of pre-purchase access to
t he Bank's books and records and knowl edge of the FDI C cease and desi st
O der, they should have known of this msconduct and adjusted the purchase
price accordingly.

The Purchasers next argue that they deserve a new trial because the
jury's damage award was grossly inadequate. "lnadequacy of a verdict is
a matter for the trial court, and we will not reverse a verdict on these
grounds unless there has been plain injustice or a nonstrous or shocking
result." Ford v. E



Dorado & Wsson R R, 848 F.2d 911, 914 (8th Cir. 1988). After careful
review of the record, we conclude that the Purchasers cannot neet this

rigorous standard. Virtually every aspect of this conplex case was hotly
contested at trial, particularly the Purchasers' damage clainms that the
Jubi es successfully conceal ed nunerous fraudul ent or otherw se unsound pre-
purchase transactions. The jury accepted sone of these contentions and
rejected others, as the conflicting evidence permtted. W agree with the
district court that substantial evidence supports the verdict and a new
trial is not required to prevent a mscarriage of justice.

I1l. The Jubies' Counterclaim

The Purchasers launch many attacks on the Jubies' substantial
recovery under the Retirenent Agreenent. One is sound; the rest require
little discussion. They first argue that the district court erred in
refusing to void the Retirenment Agreenent because of the Jubies' statutory
fraud and RICO violations. The district court rejected this contention
because the Purchasers did not seek to rescind the Purchase Agreenent.
Instead, they affirnmed the transaction, including the Bank's obligations
under the Retirenment Agreenent, and sued to recover the benefit of their
bar gai n. We agree. See, e.g., Restatenent of Contracts 2d § 380(2)
(1981).

The Purchasers alternatively argue that their perfornmance under the
Retirenent Agreenent is excused by the jury's findings that the Jubies
breached the Purchase Agreenent. The district court rejected this "novel
t heory" on the ground that the Purchasers, having affirnmed the contract,
"are in no better position than the [Jubies] to be excused from the
performance of their remaining contractual obligations." Again, we agree.
Though specifically ratified in the Purchase Agreenment, the Retirenent
Agreenent was an i ndependent covenant which the Jubies may enforce at the
sane tine the Purchasers obtain the full benefit of their bargain under the
Purchase Agreement. See 17A C. J.S. Contracts



88 344, 453 at 331-33, 571-72; MNeal -Edwards Co. v. Frank L. Young Co.
51 F.2d 699, 701 (1st Gr. 1931). The Purchasers' further contention that
they did not breach the Retirement Agreenent by ceasing to nake nonthly

retirenent paynents flies in the face of the trial evidence construed in
favor of the jury's verdict.

That brings us to the nost difficult issue in the case, whether the
Jubi es may recover |unp-sum future danmages under a Retirenent Agreenent
that contains no acceleration clause. Historically, contracts for
i nstal |l ment paynents of noney have been excluded fromthe general rule that
anticipatory repudiation of a contract pernits the aggrieved party to sue
for damages resulting fromfuture as well as past non-performance. As the
Suprene Court said in Roehmv. Horst, 178 U. S. 1, 17-18 (1900):

In the case of an ordinary noney contract, such as a prom ssory
note, or a bond, the consideration has passed; there are no
nmut ual obligations; and cases of that sort do not fall within
the reason of the [anticipatory repudiation] rule. . . .
[Money contracts, pure and sinple, stand on a different
footing fromexecutory contracts for the purchase and sal e of
goods . .

This principle is recognized in the Restatenent of Contracts 2d
8§ 243(3). Wiile sone jurisdictions may have abandoned it, M nnesota has
not. In Palner v. Watson Constr. Co., 121 NW2d 62, 67 (Mnn. 1963), the

M nnesota Suprene Court declared, "W are committed in this state . . . to
the rule that nonpaynent of installnent obligations is not in and of itself
such prevention of performance as will make possible suit for |oss of
profits." In

Sheet Metal Wrkers Local No. 76 Oedit Union v. Huf nagle, 295 N W2d 259,
263 (M nn. 1980), after quoting the above portion of Palnmer, the Court said

t hat perhaps "the exclusion of installnment paynent obligations fromthe
anticipatory breach doctrine should be reconsidered,” but it declined to
reach that issue because there had been no unequi vocal repudiation of the
prom ssory note in question, and because M nnesota |law, including Uniform
Conmrer ci al



Code 8§ 1-208, allows a creditor to solve "the problem created by the
exclusion of installnment paynent contracts" from the anticipatory
repudi ation doctrine by including an acceleration clause in the install nent
payment contract.

In nmeeting our obligation under Erie to predict the devel opnent of
M nnesota law, the tenptation is to approach this issue in fornmulaic terns
-- would the M nnesota Suprene Court now apply the anticipatory repudiation
doctrine to all types of contracts, or would it continue to recognize an
exception for installnent paynent contracts. However, we think that
greater light is shed on the issue by taking Justice Cardozo's rather

different approach in the pre-Erie case of New York Life Ins. Co. v.
Viglas, 297 U S. 672, 679-81 (1936):

There may be tinmes when justice requires that irrespective of
repudi ati on or abandonnment the sufferer fromthe breach shal
be relieved of a duty to treat the contract as subsisting or to
hold hinself in readiness to perform it in the future.
Cenerally this is so where the contract is a bilateral one with
continuing obligations, as where a manufacturer has undertaken
to deliver nerchandise in instalnents. . . . On the other hand,
a party to a contract who has no |onger any obligation of
performance on his side but is in the position of an annuitant
or a creditor exacting paynent froma debtor, may be conpel |l ed
to wait for the instalnents as they severally mature, just as
a landlord may not accelerate the rent for the residue of the
term because the rent is in default for a nonth or for a year.
. The root of any valid distinction is not in the
di fference between nmoney and nerchandise or . . . services.
What counts decisively is the relation between the maintenance
of the contract and the frustration of the ends it was expected

to subserve. The ascertainnent of this relation calls for
sonething nore than the nechanical application of a uniform
f ormul a.

(citations omtted). W read the M nnesota Suprenme Court's discussion in
Huf nagle as signaling that it would follow this nore discrininating
approach to the future danmages issue in this case.



Under this approach, we conclude that the award of future damages
cannot stand. The Retirenent Agreenent granted Jerry Jubie nonthly
paynents for life as a nechanism to induce his retirenment from active
managenent and to pronote sale of the Bank, as the FDIC was no doubt
urging. The Bank stopped naki ng nonthly paynents not because of insolvency
or other inpossibility, but because the Purchasers believed that Jubie's
m sconduct disentitled himto further retirement benefits. The Purchasers
were wong, and the Bank therefore owes Jubie all unpaid installnents, with
prejudgment interest.? But the Bank is not disabled from neeting its
future Retirenent Agreenent obligations. And replacing fixed nonthly
future obligations with a large | unp-sum judgnment will adversely inpact a
struggling financial institution and seens entirely contrary to the
original purposes of the Retirenent Agreenent. Finally, any risk of
multiple lawsuits can be reduced, if not elinminated, by a judgnent that
declares wvalid, or even specifically enforces, future installnment
obl i gati ons. See 4 Corbin on Contracts § 969, at 893; Restatenent of
Contracts 2d 88 243 conment d, 359(2) & coment b.

V. Attorney's Fees.

Finally, the Purchasers argue that the district court's $45,000
attorney's fee award for the Mnnesota statutory violations is inadequate.?
Based upon specific findings, the court awarded only a portion of the
requested $159,820.25 in fees and $13,888.69 in costs because: 1) the
Purchasers enjoyed only limted success;

2The Purchasers al so argue that any award under the Retirenent
Agreenment is subject to offsets under the Jubies' bad |oan
guarantees in the Purchase Agreenent. W di sagree. G ven the
clainms pursued by the Purchasers in this lawsuit, the jury's danage
award in their favor finally resolved all past and future clains
relating to the guarantees in the Purchase Agreenent.

3The Purchasers are not entitled to a fee award under Rl CO
because the jury found no injury. See 18 U S.C. 8§ 1964(c); Farrar
v. Hobby, 113 S. C. 566, 573-74 (1992).
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2) they submtted inadequate billing records that did not break out tine
spent defendi ng the Jubies' counterclaim and 3) there was unnecessary and
redundant billing.

In awardi ng fees under these statutes, M nnesota courts consider the
results obtained critical to the award, particularly where a party has
prevailed only on sone clains or has been awarded only a fraction of the
desired relief. Specialized Tours, Inc. v. Hagen, 392 N W2d 520, 542
(Mnn. 1986), citing Hensley v. Eckerhart, 461 U S. 424, 434-36 (1983).
Fee requests are also reduced for "hours not reasonably expended."
Specialized Tours, 392 N W at 542, citing Hensley. Having carefully

reviewed the record and the district court's detail ed reasons for reducing
the fee anard in light of the Purchasers' limted success, we concl ude that
the fee award was not an abuse of discretion

V. Concl usi on.

The portion of the district court's judgnent awardi ng danages on the
Retirenment Agreenent counterclaimis reversed and the case is renmanded with
directions to enter an anended judgnent awarding conpensatory danages
(including interest) for all past-due installnents plus an appropriate
decree regarding future retirenent installment obligations. The judgnment
of the district court is in all other respects affirned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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