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In this products liability action, General Mtors Corporation (GVW
appeals a jury verdict in favor of plaintiffs for 11.3 nmillion dollars.
GM argues that the district court erred in: (1) entering a discovery
sanction against it; (2) instructing the jury on punitive damages; and (3)
allowing a former GM enployee to testify at deposition and trial. W
reverse.
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Judge for the District of Mnnesota, sitting by
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l. BACKGROUND

This case arose out of an autonobile accident in which Gerald
Shoenmaker and Beverly Garner were killed. Shoenmaker and Garner collided
head-on with another car after which a fire broke out in the engine
conpartnent of their vehicle. Garner's sons, Kenneth and Steven Baker,
brought this products liability action alleging that the engine fire was
caused by a faulty fuel punp in the Chevrolet S-10 Blazer in which their
not her was riding and that this defect caused her death. GM asserted that
the fuel punp was neither faulty nor the cause of the fire and that
instead, Garner died as a result of collision inpact injuries.

As in any products liability case, the cornerstone of the plaintiffs'
case is the product's defect. To help prove that defect, the plaintiffs
asked GM to produce its 1241 reports (1241 reports are essentially
conplaints from custoners regarding GM products) involving sinilar
accidents. GMrepresented that all 1241 reports were indexed in sunmary
forminits central conputer file. GMstated that its customary response
to discovery requests was to produce these 1241 sunmaries instead of the
actual 1241 reports. Fromthese sumaries, plaintiffs could request the
specific 1241 reports in which they were interested. Both the 1241
summaries and the reports proved difficult to obtain from GV and were the
source of several discovery disputes during the nonths before trial.

On July 9, 1993, after several discovery stalenates, the district
court issued an order which directed GMto produce "summaries of 1241 forns
on non-col |l ision under-hood electrical fires within 10 days" of the order.
On July 20, GM produced a group of conputer sunmaries, none predating 1988.
GV stated that pre-1988 reports were no |onger available due to a five-year
retention policy and that its production, therefore, amunted to full
conpliance with the July 9th order.



After learning fromother plaintiffs' attorneys in other GM cases
that they had received 1241 reports which were allegedly over five years
old, the plaintiffs asked the district court to sanction GM for what they
believed to be abuses in the discovery process. On August 2, GM expl ai ned
that although there were several exceptions to its five-year retention
policy, none of these exceptions had resulted in the retention of any 1241
reports (or summaries) over five years old which were relevant to this
case.

A few days later, the plaintiffs found nore 1241 reports over five
years old in a National H ghway Transportation Safety Adni nistration
(NHTSA) file. The file had been conpiled by the NHTSA during one of its
i nvestigations into possible autonobile defects. The plaintiffs then
suppl enented their request for sanctions against GM This tinme, GM stated
that it had never occurred to anyone to search the NHTSA files for ol der
1241 reports and cited the public availability of the reports to justify
its lack of production. GMdid, however, expand its records search at this
tinme. Two days before trial, GM produced another five hundred 1241
reports, sone of which duplicated those found in the NHISA file. GM
cl ai ned, however, that few of these reports were responsive to the July 9th
order. Following this production, the district court granted the
plaintiffs' request for sanctions agai nst GM

Noting GM s continuing delay in the discovery process, the district
court ordered GMs affirmati ve def enses stricken and further ordered that:

the following matters, which relate to the substance of the July 9,
1993 order, shall be established for the purposes of this action:

The 1985 Chevrolet S-10 Blazer at issue in this case was
defective in that General Mtors placed an electric fuel punp
in the fuel tank without an adequate nmechanismto shut off the
punp in the event of a malfunction or



collision and that CGeneral Mdtors has been aware of this defect
and hazard for nany years. The fuel punp in the 1985 Chevrol et
S-10 Blazer in this case continued to operate after the engine
st opped upon i npact.

Baker v. General Mdtors Corp., 159 F.R D. 519, 528 (WD. M. 1994) (Baker
). The case proceeded to trial on the sole issue of whether the defect
in the 1985 Chevy Blazer "directly caused or directly contributed to cause"
the death of Beverly Garner. Trial Trans. at 1725.

At trial, the plaintiffs called fornmer GM enpl oyee, Ronald El well,
to testify.? Prior to trial, Elwell's testinony had been the subject of
nmuch debat e. Elwell and GM had been involved in an earlier enploynment
di spute which had led Elwell to sue GM for wongful discharge. GM
counterclained, alleging that in testifying for various plaintiffs (and
against GV in other products liability actions, Elwell was divulging

privileged information. 1In settling the wongful discharge claim El well
consented to a Mchigan injunction which barred himfromtestifying agai nst
GM in products liability cases. GM and Elwell also entered into a

settlenent agreenent? nenorializing, anong other things, their nonetary
settlenent and GMs desire to prevent future danmagi ng testinony by El well.
The settlenent agreenent provided, in part, that if Elwell were ordered to
testify by a court or other tribunal, he could do so without violating the
settl enment agreenent.

'For 15 of his 30 years of credited service with GM El wel |
was a nenber of GM s Engi neering Analysis staff which studied the
performance of GM vehicles, especially those involved in products
liability litigation. Based on this experience, El well had
assisted GM | awyers in defending products liability actions.

2Al though the settlenment agreenent was seal ed by the court
bel ow, we nmake use of the agreenment to the extent necessary for our
preparation of this opinion.
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In this case, GV strenuously objected to both Elwell's deposition and
trial testinmony contending that Elwell's testinony was barred by the
M chigan injunction. The plaintiffs countered that the M chigan injunction
was not entitled to full faith and credit by the district court.
Alternatively, they argued that even if the injunction were entitled to
such credit, the settlenent agreenent allowed Elwell to testify. After in
canera review of the Mchigan injunction and the settl enent agreenent, the
district court allowed the plaintiffs to depose Elwell and to call himas
a witness at trial

Elwell's trial testinobny concerned his research on fuel-fed engine
fires and the existence and contents of the "lvey" docunent. The |vey
docunent is a val ue anal ysis docunent prepared by Edward |vey, an Advance
Design enployee, and allegedly circulated anbng selected top GM and
O dsnobil e officials. The A dsnobile officials, according to Elwell's
testinony, were at that time responsible for the overall fuel system design
of GM vehicles. The docunment anal yzed the potential expense of the |oss
of human life per vehicle due to fuel-fed engine fires. According to
Elwell, the analysis inplied that it would be worth only $2.40 per vehicle
in operation for GMto prevent such fuel-fed fires.

At the end of trial, the district court incorporated its Rule 37
sanction |l anguage into the jury instructions. The district court also
instructed the jury as to both conpensatory and aggravati ng circunstance
damages.® GM objected to the jury

3The only expl anatory damages instruction given, as to either
type of damages, read in relevant part:

In determning what anmount would be fair and just

conpensation in this case you may consi der the pecuniary

| osses suffered by reason of the death and the |oss of

conpani onshi p, confort, instruction, guidance, counsel,

trai ning and support which decedent provided to Kenneth

Baker and Steven Baker if any such loss or |osses are

found by you. In addition, you may award such damages as
Beverly Sue Garner may have suffered between the tinme of injury and
the tinme of death and for the recovery of which the deceased may
have mai ntai ned an action had death not ensued. You may consi der
any mtigating or aggravating circunstances attendant upon the
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instructions, arguing, inter alia, that the instructions gave the jury
i nsuf ficient guidance in awardi ng what were essentially punitive damages.*
GM al so objected to the lack of differentiation between conpensatory and
punitive damages in the verdict form Following trial, the jury awarded
the plaintiffs 11.3 million dollars in danmages, w thout apportioning
bet ween conpensatory and aggravati ng circunstance danages.

. DI SCUSSI ON

A The Di scovery Sanction

GV argues that the district court abused its discretion in entering
the di scovery sanction. The district court has broad discretion in issuing
sanctions for discovery abuse and its decision will be upheld absent an
abuse of discretion. Anderson v. Hone Ins. Co., 724 F.2d 82, 84 (8th Cir.
1983) (citing Fox v. Studebaker-Wrthington, Inc., 516 F.2d 989 (8th Cir.
1975)). Qur scope of review of the district court's actions is, therefore,
very narrow. Prowv. Medtronic, Inc., 770 F.2d 117, 122 (8th Cr. 1985).

death if you find any such circunstances. You may not consider
grief and bereavenent by reason of the death

Trial Trans. at 1727.

“GM s objections included the following clains: (1) there was
i nadequat e evidence to support the subm ssion of an aggravating
circunstance damages instruction to the jury; (2) the lack of
evidence of aggravating circunstance danages denied GM the
opportunity to defend agai nst such damages; (3) the jury was given
insufficient standards for inposing aggravating circunstance
damages through vague and unconstitutional instructions; and (4)
the failure to apportion between conpensatory and aggravating
ci rcunst ance damages was error
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We nust first determine whether the district court was correct in
finding a discovery violation to support its inposition of the sanction
under Federal Rule of Civil Procedure 37 (Rule 37). To inpose Rule 37
sanctions, there nust be: (1) a court order conpelling discovery; (2) a
violation of that order which is wilful;® and (3) prejudice to the other
party fromthe violation. Shelton v. Anerican Mtors Corp., 805 F.2d 1323,
1330 (8th Cir. 1986); Edgar v. Slaughter, 548 F.2d 770, 772 (8th Gr.
1977). In this case, all of these elenents were present.

The July 9th order satisfies the first requirenent, that there be a
di scovery order in place. GMfailed to fully conply with the order within
the ten-day required period, as evidenced by its further production of 1241

°Severe sanctions, such as that entered here, are often
reserved for wilful or bad faith violations of court orders.
Societe Int'l v. Rogers, 357 U S. 197, 212 (1958). This court has
determ ned, however, that a "deliberate default” wll suffice.
Anderson, 724 F.2d at 84 (citing Lorin Corp. v. Goto & Co., 700
F.2d 1202, 1208 (8th Gr. 1983) (deliberateness includes failure to
respond to discovery requests and failure to provide full

information followng a court order)). 1In any event, we agree with
the district court's conclusion that GVM's nonconpliance was both
deliberate and wilful. Baker I, 159 F.R D. at 524.
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reports in early August, just prior to trial.® The district court's
finding of prejudice is supported by

GM argues that the July 9th order only required production of
conputer summaries of 1241 reports. The district court seened to
share that belief. Baker 1, 159 F.R D. at 524. However, the
express words of the order made no such limtation. GM further
argues that it only needed to produce the sunmaries found on its
central conputer file, because the district court and the
plaintiffs understood that to be GM s customary di scovery response
techni que. Again, the discovery order contains no such limtation.
Furthernore, as the district court explained, the order "referred
only to conputer summari es because defendant's counsel represented
to the Court that all 1241's that General Mdtors could produce in
hard copy were indexed on the conputer database.” Id. This
assurance was, at best, inaccurate. Consequently, GM cannot now
rely on its own interpretation of the discovery order's limting
| anguage which was enployed largely because of its own
m srepresentations. Simlarly, GV cannot feign conpliance with the
di scovery order by producing the actual 1241 reports, instead of
the summaries as directed by the order.

GM apparently wants this court to overturn the district
court's factual findings leading up to the inposition of sanctions.
This, we refuse to do. See generally Dillon v. Ni ssan Mtor Co.
986 F.2d 263, 267 (8th Cr. 1993) (both sanction inposed under
court's inherent authority and factual basis for sanction are
revi ewed under abuse of discretion standard); Laclede Gas Co. V.
G W Warnecke Corp., 604 F.2d 561, 565 (8th Cr. 1979) (party
subject to sanction for violating letter and spirit of discovery
rules as well as court's pretrial orders). GM cannot take a
limted view of its duty to conply with discovery requests sinply
because it is customary for it to do so. GMwas ordered to produce
the summari es because they were supposed to lead to the production
of all available 1241 reports. Because GMs assurance failed, so
does its interpretation of the discovery order.
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t he produced docunents thenselves. GMs late production of the 1241
reports prevented the plaintiffs from researching them conpletely,
essentially depriving themof the information which they were due. GMs
conduct, therefore, clearly justified the inposition of Rule 37 sanctions.
However, this conclusion does not end our inquiry. W& nust deternine
whet her the sanction inposed was just and specifically related to the claim
at issue in the discovery order. See Fed. R Civ. P. 37(b)(2); lLnsurance
Corp. of Ireland v. Conpagni e des Bauxites de CGuinee, 456 U.S. 694, 707
(1982). In this case, we do not believe the sanction net that standard.

As this court has stated previously, "[t]here is a strong policy
favoring a trial on the nerits and against depriving a party of his day in
court." Fox, 516 F.2d at 996. The sanction in this case failed to achi eve
a bal ance between the policies of preventing discovery del ays and deci di ng
cases on the nerits. Such a bal ance recogni zes that the opportunity to be
heard is a litigant's "nost precious right and should be sparingly denied."
Edgar, 548 F.2d at 773. GMwas not given the right to be heard. | nstead,
the jury was asked, essentially, to place a nonetary val ue on the | oss of
human |ife. Before issuing such a sanction, fairness required the court
to consider whether a nore "just and effective" sanction was



available. 1d. In this situation, other, |ess severe sanctions (including
nmonetary fines agai nst GM and continuances for the plaintiffs) were both
avai |l abl e and appropriate.

Wiile we do not condone GMs failure to neet its discovery
obligations, we find that the sanction chosen by the district court was
sinply too severe for the facts presented and shoul d have been drawn nore
narromWy. See English v. 21st Phoenix Corp., 590 F.2d 723, 728 (8h Gr.),
cert. denied, 444 U S. 832 (1979). By providing that the fuel punp was
defective and continued to operate here, the sanction forced the jury to

find for the plaintiffs. Although the case ostensibly proceeded to trial
on the issue whether the defect "directly caused or directly contri buted
to cause" Garner's death, in effect, the jury instructions had already
decided the matter for the jury. Because the district court abused its
discretion in entering such a broad sanction, we reverse for inposition of
a lesser sanction and for a new trial.

B. The Aggravating Circunstance |Instruction
GM al so argues that aggravating circunstance damages under M ssouri

law are in fact punitive damages and that it was subjected to such damages
wi t hout the procedural safeguards required by Pacific Mut. Life Ins. Co.

V. Haslip, 499 US 1 (1991). Because we reverse on the issue of
liability, we nust vacate the award of damages. However, we address this
issue to avoid error on retrial.”’

I'n so doing, we acknow edge the United States Suprenme Court's
recent decision in BMV of North Anerica, Inc. v. Gore, 1996 W
262429 (U. S. May 20, 1996) (reversing "grossly excessive" punitive
damages award as violative of Fourteenth Amendnent's Due Process
(G ause). Although that decision does not affect this analysis, the
district court may wi sh to consider its teachings on remand.

-10-



Pursuant to the M ssouri Suprene Court's recent decision in Bennett
V. Onens-Corning Fiberglas Corp., 896 S.W2d 464 (M. 1995), there is no
guestion that Mssouri's aggravating circunstance danages are to be treated

as punitive damages. The M ssouri Suprene Court not only equated
aggravating circunstance and punitive damages, but further stated, "[a]t
| east since 1979, the dammges attributed to "aggravating circunstances'
necessarily refers only to punitive danages." 1d. at 466. |n other words,
Bennett did not signal a change in the law, but nerely clarified the | aw
as it had existed for quite sone tine in Mssouri.® As the Bennett court
stated, "[b]ecause aggravating circunstance danmages are punitive in nature,
they may only be awarded if acconpani ed by the due process safeguards as
articulated in Haslip." Bennett, 896 S.W2d at 466. Consequently, we nust
exam ne whether the Haslip safeguards were net in this instance.

8Consequently, we find the appellees' argument that Bennett
shoul d only be given prospective application unavailing. Even if
we found that Bennett announced a new principle of law, which we do
not, we would apply the Bennett decision retroactively. See
Chevron G1 Co. v. Huson, 404 U.S. 97, 106-07 (1971); Elliot v.
Kesler, 799 S.W2d 97, 102 (Mb. C. App. 1990). Under Chevron, a
decision is to be given prospective application only if: (1) it
established a new principle of law, (2) its retroactive application
would retard its operation; and (3) its retroactive application
woul d produce inequitable results. Chevron, 404 U S. at 106-07
In this case, we find that prospective application of Bennett woul d
produce inequitable results. The United States Suprene Court's
decision in Haslip, with which the instructions in this case failed
to conply, preceded, by two years, the trial of this case. Haslip,
499 U. S. at 1. To approve of, in hindsight, proceedings which were
clearly in violation of Suprene Court precedent at the time of
their occurrence, would be inequitable. Furthernore, we find, as
woul d M ssouri courts, that because Bennett clarified applicable
substantive law, not nerely procedural law, it should be given
retroactive effect. See Dietz v. Hunphreys, 507 S.W2d 389, 392
(Mo. 1974); Prayson v. Kansas Cty Power & Light Co., 847 S.W2ad
852, 854 (Mo Ct. App. 1992), cert. denied, 114 S. C. 95 (1993).
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In Haslip, the United States Suprene Court held that the traditiona
nmeans® of awardi ng punitive damages di d not per se violate the Due Process
Clause of the United States Constitution. 499 U. S. at 15. However, the
Court cautioned that "unlimted jury discretion--or unlimted judicial
di scretion for that matter--in the fixing of punitive damages may invite
extreme results that jar one's constitutional sensibilities.” [1d. at 18.
The Court further stated that factfinders "nust be guided by nore than the
defendant's net worth" in making such awards. |d. at 22. In Haslip, such
gui dance included: (1) jury instructions which adequately infornmed the jury
as to the purpose of punitive danmages--to punish the wongdoer and to
protect the public fromsimlar future harns; (2) post-trial procedures in
which the trial court scrutinized punitive danages awards; and (3) state
suprene court review, including a conparative analysis, to ensure awards
were "reasonable in their anount and rational in |ight of their purpose to
puni sh what has occurred and to deter its repetition." Haslip, 499 U S.
at 19, 20, 21.

In this case, there was neither any guidance for the jury nor any
restraint on its discretion in awarding punitive damages. Instead, the
jury was allowed to award aggravating circunstance danages w t hout being
given a definition of what those danages entailed. This |lack of guidance
rendered the jury instructions unconstitutionally vague and violated GV s
right to due process. See Bennett, 896 S.W2d at 466.

The jury also did not apportion its damages award between
conpensatory and punitive danages, as required by Bennett. Trial

®Under the traditional common-I|aw approach, the amount of the
punitive award is initially determned by a jury instructed to
consi der the gravity of the wong and the need to deter simlar
wrongful conduct. The jury's determnation is then reviewed by
trial and appellate courts to ensure that it is reasonable.™
Haslip, 499 U S. at 15.
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Trans. at 1706. This resulted in a lunp sumaward of 11.3 mllion dollars.
As GMstated in its objection to the lack of division, "the defendant under
t hese circunstances can be puni shed w t hout knowi ng what the punishnent is
since the danages are one figure." Trial Trans. at 1705-06. Because there
is no way to conpare the punitive and conpensat ory damages awards, GM has
effectively been denied its right to trial court and appellate court review
of the punitive damages award. Therefore, the danages award was defective.

C. The M chigan I njunction

The constitutional full faith and credit principle requires that
federal courts give the sane faith and credit to a state court judgnent as
woul d the state court in which it was rendered. U S. Const. Art. |V 8 1;
28 U S.C. 8§ 1738. See also Matsushita Elec. Indus. Co. v. Epstein, 116 S.
Ct. 873, 877 (1996). GM asserts that the district court violated this
principle in allowing the plaintiffs to take Ronald Elwel|l's deposition and
in allowing himto testify at trial. GM argues that the district court
shoul d instead have given full faith and credit to the M chigan injunction

barring Elwell's testinony. Because the district court's decision to not
extend the injunction full faith and credit involves a question of |aw, we
review it de novo. See In re Garner, 56 F.3d 677, 679 (5th Gr. 1995);
Sout heast Resource Recovery Facility Auth. v. Mntenay Int'l Corp., 973
F.2d 711, 712 (9th Cr. 1992).

The district court refused to give the Mchigan injunction full faith
and credit because it believed: (1) a "public policy" exception to full

faith and credit allowed Elwell's testinony, and (2) full faith and credit
inplies the sane faith and credit; therefore, an injunction which is
nodi fiable in Mchigan is nodifiable in Mssouri. W first address the
district court's reliance on a "public policy" exception to full faith and
credit.
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The district court found that the Mchigan injunction violated
M ssouri's public policy, as evidenced by Mssouri's Rules of GCivil
Procedure, which favors full disclosure of all nonprivileged, relevant
i nformation. See, e.qg., M. R Cv. P 56 Because the M chigan
injunction bars Elwell from testifying even as to nonprivileged
information, the district court refused to extend full faith and credit to
the injunction. Assum ng, arguendo, that a public policy exception to the
full faith and credit command exists, ! we conclude that the district court
inmproperly relied on such an exception in this case because of M ssouri's
equally strong public policy in favor of full faith and credit.

M ssouri public policy enbraces the theory of full faith and credit,
as evidenced by the references to it in the state's statutes. See, e.q.,
Mb. Rev. Stat. 88 511.760; 511.778. M ssouri case |law also contains
nunerous discussions of the inportance of the full faith and credit
requi renent. See, e.q., Roseberry v. Crunp, 345 S.W2d 117, 119 (M.
1961); In re Veach, 287 S.W2d 753, 759 (Mb. 1956); Bastian v. Tuttle, 606
S.W2d 808, 809 (Mo. C. App. 1980); Corning Truck & Radiator Serv. v.
J.WM, lInc., 542 S wW2d 520, 524 (Mb. Ct. App. 1976). Under this
doctrine, Mssouri courts nust give full faith and credit to judgnents of

sister state courts "unless it can be shown that there was |ack of
jurisdiction over the subject matter, failure to give due notice, or fraud
in concoction of the judgnent." Bastian, 606 S.W2d at 809. No such
al | egations have been made in this case. It is therefore difficult to see
how M ssouri's public policy is any |ess supportive of full faith and
credit than it is of full and fair discovery. Consequently, the district
court incorrectly used Mssouri's

¥'n so doing, we acknowl edge the contrary authority cited by
the appellant on this issue. See, e.qg., Howett v. Rose, 496 U S
356, 382 n.26 (1990); Restatenent (Second) of Conflict of Laws §
117 (1971) (sister state judgnent recognized in other state
regardl ess of the fact that bringing the original action in the
recogni zing state would offend that state's public policy).
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interest in full and fair discovery to override its interest in giving ful
faith and credit to a sister state's judgnent.

The district court's reliance on the nodification argunent is also
problematic. The district court found that the injunction was subject to
nodi fication in Mchigan. It then held that because the injunction was
nodi fiable in Mchigan it need not be given full faith and credit in
M ssouri, but only the sane faith and credit as given by the issuing
state's court. US Const. Art. IV 8 1; 28 US.C § 1738. See al so
Mat sushita, 116 S. . at 877. However, the nere fact that an injunction
remai ns subject to nodification in one state does not render it unworthy
of full faith and credit in another. See Restatenent (Second) of Conflict
of Laws § 109 (1988 revisions) (judgnent entitled to full faith and credit
despite fact that it remains nodifiable in rendering state).

The full faith and credit clause "is not so weak that it can be

evaded by nere nention" of the word "nodification." Howett v. Rose, 496
U S. 356, 383 (1990). This is especially true on facts such as those
presented here. First of all, although the appellees claim that the

injunction nay be nodified by the Mchigan court, they presented no
evi dence that they requested a nodification fromthat court. Secondly,
al though it has been asked on several occasions to nodify the injunction

the M chigan court has yet to do so. Thirdly, the district court found
that Mchigan law required a change in circunstances to warrant
nodi fication of the injunction, see, e.q., First Protestant Reforned Church
v. De WIf, 100 NW2d 254, 257 (Mch. 1960), but further found that there
had been no "classical" change in circunstances between GM and Elwell in

this case. Therefore, appellees have sinply not presented sufficient
evi dence to show that the M chigan court would nodify this injunction

To avoid its finding of unchanged circunstances, the district court
enphasi zed the inportance of other interests, such as the
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di scovery rights of litigants, of which it believed the M chigan court was
unaware when it entered the injunction.! Baker ex rel. Cress v. Genera

Mtors Corp., No. 91-0991 (WD. M. June 18, 1993) (reproduced in Addendum
to Appellant's Brief at 11). W find no evidence in the record to support
such a statenent. A stipulation in which GV expressly approved of Elwell's

testinony in another case then pending was executed concurrently with the
injunction. The Mchigan court was, therefore, aware of the existence of
at | east sone other parties' interests. The district court also would have
assuned, as did the parties, that other simlar litigation would foll ow,
the injunction would otherwi se have been unnecessary. Consequently, we
find that the appellees failed to establish that the M chigan injunction
was not entitled to full faith and credit.

[11. CONCLUSI ON

Because the district court erred in entering a Rule 37 sanction that
was too severe and in allowing Elwell to testify, we reverse and remand to
the district court for further proceedings consistent with this opinion

1The district court also attached sonme significance to the
fact that the GMEl well settlenent agreenent allowed Elwell to
testify, without violating its ternms, when ordered to do so by a
court of conpetent jurisdiction. The settlenent agreenent
provides, in relevant part:

It is agreed that [Elwell's] appearance and testinony, if
any, at hearings on Mdtions to quash subpoena or at
deposition or trial or other official proceeding, if the
Court or other tribunal so orders, wll in no way forma
basis for an action in violation of the Pernmanent
I njunction or this Agreenent.

Settl enent Agreenent at 10. This |language nerely shows GV s
concession that sone courts mght fail to extend full faith and
credit to the injunction.
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