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MURPHY, Circuit Judge.

Appel lants claimthat the district court! erroneously reversed the
bankruptcy court's decisions denying appellee, the Federal Deposit
| nsurance Corporation (FDIC), leave to file a second anended proof of claim
and confirmng a reorgani zation plan. The appellants are Be-Mac Transport
Conpany, Inc. (Be-Mac), the debtor; the Plan Conmittee, supervisor of Be-
Mac's activities; and the Union Entities, a creditor consisting of several
unions and trust funds that represent many of Be-Mac's current enpl oyees
and over 700 former enployees. The FDICis a Be-Mac creditor. W affirm
the district court.

The Honorable George F. Gunn, Jr., United States District
Judge for the Eastern District of M ssouri.
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In June 1989, Be-Mac received a series of loans from Metro North
whi ch were reflected in various Uniform Conmercial Code (UCC) filings and
| oan docunents. About a year later, in March 1990, Be-Mac received sone
secured |oans from Congress Financial Corporation (CFC). Metro North
participated in about $1.8 mllion of CFC s |oan, and al so subordi nated to
CFC about $1.8 nmillion of its 1989 loans to Be-Mac. After Metro North
becane i nsolvent in Novenber 1992, the FDIC was appoi nted receiver.

Be- Mac subsequently filed for Chapter 11 bankruptcy in January 1993.
In its bankruptcy schedule, Be-Mac initially listed the FDIC as havi ng an
undi sputed, secured, and unliquidated claimof $614,947.78. Be-Mc |ater
amended its schedule to reflect that it disputed the FDIC s secured claim
The bankruptcy court set the clainms bar date for August 10, 1993.

On June 18, 1993, the FDIC filed a tinely initial proof of claimfor
a secured ambunt of $1, 793, 280.22 and an unsecured anmpunt of $623, 533. 08.
Attached to this claim were sone fourteen docunents, including those
underlying the 1989 Metro North | oans and the 1990 agreenents between Metro
North and CFC. In Novenber 1993, CFC paid the FDI C approximately $1.8
mllion using sone of the liquidation proceeds paid to it by Be-Mac. The
FDI C then discovered that its original claimhad incorrectly included an
unsecured portion and that it should have listed its entire claim as
secur ed.

Because of this discovery, the FDIC fil ed an anended proof of claim
on Novenber 22, 1993. On the claimform the FD C noted the $1, 793, 280. 22
paynent it had received from CFC, but stated that it was still owed
$1,103,040.14 in principal and interest. |In response to paragraph 4, which
requested attachrment of the witing on which the claimwas founded, the
FDIC wote "See Attached." The



FDI C attached a copy of the first page of the original claimformand a
letter to the bankruptcy clerk requesting that the amended claimbe fil ed.
Paragraph 9 of the claimformstated that

No security interest is held for this claimexcept

[If security interest in the property of the debtor is clained] The
undersigned clains the security interest under the witing referred
to in paragraph 4 hereof

The FDIC | eft this paragraph bl ank

Following the filing of this anended proof of claim the FDI C spoke
on various occasions with Be-Mac about the nature of its claim In
Decenber 1993, a FDIC credit specialist, Edward Canpbell, explained to
counsel for Be-Mac, Robert Sass, that the original claimformshould have
listed its entire claimas secured, and that the amended proof of claim
represented the correct anmount of its secured claim Sass asked for
supporting docunentati on. In February 1994, an FDIC attorney, M chael
Kal kowski, called Sass and di scussed the possibility of stipulating as to
the correct anobunt of the FDIC s secured claim Sass again asked for
docunentation, which was supplied sonetine thereafter. Sone two nonths
later, in April, Sass called Kal kowski and stated that he would send him
a letter with an offer to settle the claim The promised letter arrived
in June, stating that Sass had received the requested docunents and
proposing an offer of settlenent. Sass and Kal kowski di scussed the offer
a few days later, but could not reach an agreenent.

On June 30, 1994, Be-Mac and a commttee of unsecured creditors filed
a disclosure statenent and joint plan of reorganization. The disclosure
statenent stated that

The dass 3.3 Secured Aaimof the FDIC arises fromthe transactions
anong Be-Mac, Metro North, and Allen Miusgrove described in Article
Il above, "Hi story."



Al'though the FDIC originally filed a Proof of daimin this Case with
both secured and unsecured conponents, it subsequently filed an
Anended d ai m containing only an unsecured conponent. However, the
FDI C has not released its lien on the Assets by termnating its UCC
filings. Therefore, the Plan provides that Confirmation of the Plan
constitutes a release of any lien in favor of the FDIC and a
termnation of any related UCC filings.

Acconpanying this statenent, the plan provided that "Cass 3.3 shall
consi st of any Secured Aaimof the FDIC' and that it would be treated as
an unsecured claim consistent with its anended proof of claim The plan
further stated that

Al liens not expressly preserved by the terns of this Plan shall be
deened voi ded by the entry of the order confirmng the Plan and al
filing relating to said liens deened released. Al Creditors are

precluded from asserting lien rights against the Assets, either in
this case or in any other proceeding.

On Novenber 7, 1994, the bankruptcy court approved an anended version of
the plan and disclosure statenent, which did not affect the provisions
regarding the FDIC s claim and scheduled a hearing for confirmati on of the
pl an for Decenber 12.

Shortly after the FDIC received a copy of the Novenber plan and
di scl osure statenent, it filed on Novenber 25, 1994, a Mdtion for Leave to
File Anended Proof of Claim along with a second anended proof of claim
Inits nmotion, the FDIC asserted that it had a $2, 878, 220. 22 secured cl ai m
which represented the approximately $1.8 mnmillion of Metro North's
participation in CFC's 1990 |loan to Be-Mac, and the remaining $1 mllion
whi ch CFC had not yet repaid under the 1990 subordi nati on agreenent between
CFC and Metro North. The purpose of the notion was to clarify the FDIC s
status as a secured creditor for purposes of voting and distribution in the
reorgani zati on proceedi ngs.

The bankruptcy court held a hearing on the FDIC s notion to



file a second anended proof of claimon Decenber 5, 1994. Counsel for FDIC
explained that its notion was for an anendnent to the anount of its secured
claim not a change from an unsecured to a secured claim The appellants
di sagreed, arguing that the FDIC s first anended claim filed in Novenber
1993, only stated an unsecured claim and that they had detrinentally
relied on this status in drafting the reorgani zati on plan. They urged the
court to disallow the FDIC s untinely anendnent. The bankruptcy court
agreed, stating that "the FDIC waited just too long" to file its claim
clarifying its secured status. The court entered a witten order denying
the FDIC s notion on Decenber 8, 1994, stating that the FDIC s Novenber
1993 anended claimwas "all owed as a general unsecured claimin the anopunt
of $1, 080, 940. 78. " The FDIC imediately filed a notion for
reconsi derati on.

On Decenber 14, 1994, the bankruptcy court held a hearing on the
FDIC s notion for reconsideration and its objection to the plan. In the
hearing on the reconsideration notion, the court told the FD C counsel that
it had denied |l eave to file a second anended cl ai m because "you didn't seem
to have a good reason to wait so long." Edward Canpbell and M chael
Kal kowski, the FDIC representatives who had worked on the case, then
expl ained that they had di scussed the FDIC s secured status with Be-Mac's
counsel throughout the proceedings. The court recognized that the plan and
di scl osure statenent unequivocally indicated that Be-Mac knew the FDI C was
asserting a secured claim It concluded, however, that both parties could
have better clarified their positions throughout the proceeding. The court
therefore denied the FDIC s notion for reconsideration. The FDI C then
filed a notice of appeal in the district court fromthe orders denying its
motion to file a second anmended claim and denying its notion for
reconsi derati on.

In the hearing on the confirmation of the plan that sane day, the
bankruptcy court stated that the FDOC s ballot as a secured creditor would
be disregarded, and that only its ballot filed as an



unsecured creditor woul d be counted for purposes of accepting or rejecting
the plan. The FDIC s negative vote as an unsecured creditor was not enough
to defeat the plan.? The FDIC objected to the plan on the basis that its
secured claimwas inproperly disallowed as untinely. The court overrul ed
the objection and indicated its approval of the plan. It then issued an
order confirming the plan on January 13, 1995, which stated that all the
bankruptcy code requirenents under 11 U S.C. 8§ 1129(a) had been sati sfi ed.
The FDIC tinely filed a notice of appeal in the district court fromthe
order confirm ng the plan.

The district court consolidated the FDIC s appeals, and reversed the
bankruptcy court decisions on June 27, 1995. dGting 11 U S.C. § 506(d) and
Matter of Tarnow, 749 F.2d 464 (7th Gr. 1984), the court held that a lien
i nterest could not be extinguished solely on the basis of an untinely filed

proof of claim On July 7, 1995, the district court stayed its judgnent
pendi ng appeal to this court. On July 26, 1995, Be-Mac and the Plan
Conmittee together filed a joint notice of appeal fromthe district court's
judgnent, and Union Entities filed a separate joint notice of appeal the
sane day.

Appel | ants argue that the district court erroneously concl uded

2Be- Mac and the unsecured creditors' committee initially
filed a ballot report indicating that the FDIC s negative vote
had overwhel ned the class of unsecured creditors. The plan
proponents then argued that the plan could be confirnmed under the
cram down provision of 11 U S.C. 8§ 1129(b), which permts
confirmati on where the plan is fair and equitable with respect to
each class of inpaired clains that has not accepted the plan. At
the end of the confirmation hearing, Be-Mac discovered that an
error had been made in the ballot tabulation and that a
sufficient nunber of unsecured creditors had actually accepted
the plan. A cram down was therefore unnecessary, and the
bankruptcy court's witten order reflected that cram down was
not required for confirmation of the plan.

8



that "the bankruptcy court committed reversible error when it extinguished
the FDIC s lien for failure to file a tinely proof of its claim" They
contend that the FDIC s |lien was not extinguished by its failure to file
atinely proof of claim but rather by confirnmation of the reorganization
plan. The only effect of denying the FDIC | eave to file a second anended
claim they assert, was to prohibit the FDIC from participating in the
reorgani zation as a secured creditor for purposes of voting and
distribution. Mreover, they argue that the plan conplied in all respects
with the technical requirenents for confirnmation provided under 11 U. S. C
8 1129(a). Since the FDIC s lien was not specifically preserved by the
pl an, appellants claimthe confirmation of the plan extinguished any |ien
the FDIC purportedly had pursuant to 11 U S.C. § 1141(c). The reason for
the district court's erroneous |egal conclusion, they suggest, followed
frominproper consolidation of the two appeals.

The FDI C responds that an untinely proof of its secured claimcould
not extinguish the claim Before a lien may be extinguished, it argues,
the lien's validity nust be determ ned by the bankruptcy court. No such
determ nation was ever made in this case. Rather, the bankruptcy court
disallowed its secured claimfor being untinely when it denied its notion
to file a second anended proof of claim It then overruled the FDIC s
objection to the plan, which provided for termination of the FDIC s lien
upon the plan's confirmation, and confirnmed the plan. The denial of its
second anended claimled to the plan's confirmation, which erroneously
voided its lien without a proper determination of the lien's validity. The
FDI C argues that the district court properly consolidated the appeals from
t he bankruptcy court orders because they involved the sane parties and
facts.

On appeal, we review conclusions of |aw de novo and factual findings
for clear error. |In re Mathiason, 16 F.3d 234, 235 (8th Cir. 1994). A
district court's decision to consolidate actions nay




be reversed only for abuse of discretion. Enterprise Bank v. Saettele, 21
F.3d 233, 235 (8th Cr. 1994).

A wel |l -established principle of bankruptcy law is that |iens pass
t hrough bankruptcy proceedi ngs unaffected. Dewsnup v. Timm 502 U S. 410,
417 (1992); Long v. Bullard, 117 U S. 617, 620-21 (1886). This neans that
a secured creditor need not file a claimin a bankruptcy proceeding to
preserve its lien. See Tarnow, 749 F.2d at 465-66. Rat her, a creditor
with a loan secured by a lien on a debtor's assets nay ignore the
bankruptcy proceeding and look to the lien for the satisfaction of the
debt. 1d. at 465.

Congress codified this principle in 1984 "to nmmke clear that the
failure of the secured creditor to file a proof of claimis not a basis for
avoiding the lien of the secured creditor." S. Rep. No. 65, 98th Cong., 1st
Sess. 79 (1983). 11 U S.C. § 506, entitled "Deternination of secured
status," provides that

(d) To the extent that a lien secures a claimagainst the debtor that
is not an all owed secured claimsuch lien is void, unless -

(2) such claimis not an allowed secured claim due only to the
failure of any entity to file a proof of such clai munder section 501
of this title.

Simlarly, a secured creditor does not typically surrender its lien
even if it chooses to file a claim against the bankruptcy estate. See
Matter of Penrod, 50 F.3d 459, 462 (7th Cr. 1995). Once a proof of claim
is filed, the claimis deened allowed and the proof constitutes prina facie
evidence of the claims validity and anmount. 11 U. S.C. § 502(a); Fed. R
Bankr. P. 3001(f). |In order to disallow the claim the debtor or another
party in interest nust object and request a determination of the lien's
validity.® 11

3Thi s burden shifting process has been succinctly described
by one bankruptcy court in the foll ow ng manner:

A properly executed proof of claimconstitutes prinma
facie evidence of its validity, and parties objecting
to a claimbear the burden of going forward to "neet,
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U S.C. 88 502(a)(b). The court nust then notify the parties and hold a
hearing to determine in what anount the contested clai mshould be all owed.
11 U S.C § 502(b). If the court determines the lienis invalid and denies
the claim the creditor will lose the lien by operation of the doctrine of
coll ateral estoppel. Tarnow, 749 F.2d at 465.

A secured creditor who participates in the reorgani zati on may al so
lose its lien by confirmation of a reorganization plan which does not
expressly preserve the lien. Penrod, 50 F.3d at 463. Under 11 U S.C
8 1141(c), "except as provided in the plan or in the order confirming the
plan, after confirmation of a plan, the property dealt with by the plan is
free and clear of all clains and interests of creditors, equity security
hol ders, and of general partners in the debtor." Since a lien constitutes
an interest in property, 11 U S.C. § 101(37), a lien not preserved by the
pl an may be extingui shed by the plan's confirmation pursuant to § 1141(c).
Penrod, 50 F.3d at 462-63. This is only true, however, if the lien hol der
participated in the reorganization; otherwise, its lien would not be
"property dealt with by the plan." 1d. at 463.

In this case, the FDIC tinely filed an initial claimfor a secured
and unsecured anount. It then filed an anmended claimto state the correct
anmount of its secured claim Once the FDIC filed its original secured
claim and the anended claim the secured claim should have been deened
al |l oned and t he proofs shoul d have

overcone, or, at mninum equalize the valid

claim"” . . . Once an objection is made and the burden
of overcomng the claimis nmet, the ultimte burden of
persuasi on always rests on the clai mant

Inre Gidley, 149 B.R 128, 132 (Bankr. D.S.D. 1992) (citations
omtted); see also Gian v. Internal Revenue Serv., 964 F.2d 822,
827 (8th Cir. 1992).
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constituted prina facie evidence of the clainis validity and anount. See
11 U S.C 8§ 502(a); Fed. R Bankr. P. 3001(f). The burden would have then
shifted to Be-Mac or another party in interest to object to the claimso
that a hearing could have been held to determ ne whether to allowthe lien

and if so, in what anount. See 11 U S.C. § 502(b); Gan, 964 F.2d. at 827.

This procedure for determning whether the FDIC had a valid |ien was
never followed. Neither Be-Mac nor any other creditor ever objected to the
validity of the original or anended claim or requested the court to
determ ne whether the FDIC had a valid lien. |Instead, the appellants only
objected to the FDOC s notion to file a second anmended secured claimon the
grounds that it was untinely, not because the FDIC did not have a valid
l'ien. At the Decenber 5 hearing on the FDIC s notion, the appellants
alleged that the FDIC s first anended claim indicated paynent of its
secured portion, leaving only an unsecured claim and that the FDI C was now
trying to change its claimto be secured. Since the scheduled confirmation
hearing on the reorganization plan was only a few weeks away, the
appel l ants argued that the FDIC s secured claimshould be disallowed for
untineliness. The bankruptcy court agreed and denied the FDIC s secured
cl ai m because of its late filing. 1t stated:

M/ nornmal inclination on this kind of case is to go ahead and grant
the notion, allowthe late filing. And | do that basically because
| always think its -- you know, we really ought to |ook at the
reality of the facts and of the claim The problem | have, though

in this one is that | think that the FDIC waited just too |ong.
W're only a couple of weeks from confirmation. There's no doubt
that everybody in the case has relied on what they thought the FDIC

claim was and they pursued it in that fashion. | think it was
detrinmental reliance. It certainly has a negative inpact on the
creditors. And for those reasons . . . I'mgoing to go ahead and
deny the request to file or anend this claim. . . obviously both

sides are approaching this in good faith and it's just unfortunate
that if the FDIC had caught the problemearlier | think the result
woul d be different. But this late | think it's too |ate.
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Simlarly, at the Decenber 14 hearing on the FDICs notion for
reconsi deration, counsel for Be-Mac enphasized that the issue was solely
one of tineliness, rather than the lien's validity: "[What we're here on
at this nonent is not whether there is a lien, it's whether the claim
should be allowed to be filed." The bankruptcy judge also reiterated that
his prior ruling turned on "the fact that [the FDIC] waited so |ong and
[it] didn't seemto have a good reason to wait so long." Al though the FD C
presented testinonial evidence to show that Be-Mac knew all al ong that the
FDIC was asserting a secured lien,* the bankruptcy judge was not
sufficiently convinced that the original order denying the FDIC s notion
was wong, and he therefore denied the notion for reconsideration

At neither hearing did the bankruptcy court make factual findings or
| egal conclusions to show that the FDIC s lien was invalid. It instead
denied the FDIC |l eave to file its proof of secured claimand allowed the
FDIC to have only an unsecured cl aimbased solely on the untineliness of
the filing. As the Tarnow court pointed out, "this ground of rejection
does not call into question the validity of the lien." 749 F.2d at 465.
The bankruptcy court therefore erred in disallowing the secured claim
without first determining that the lien was invalid. See 11 U.S.C.
§ 502(a)(b).

Al t hough the bankruptcy court's denial of the FDIC s second

“According to the unrefuted testinony fromthe FD C
representatives assigned to the case, the FDIC told Be-Mac's
counsel in Decenber 1993 that it had made an error on its
original claimbecause it should have filed its entire claimas
secured. Further discussions between Be-Mac's counsel and an
FDI C attorney took place over the next several nonths regarding
the possibility of stipulating to the correct anount of the
FDIC s secured claim In a letter dated June 9, 1994, Be-Mac's
counsel proposed an offer of settlenent, but the FDI C did not
accept it.
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anended claimdid not by itself extinguish the FDIC s lien, it had that
practical effect. Once the claimwas disallowed, the FDIC was effectively
treated as if it had not filed proof of a secured claim It therefore
could not participate as a secured creditor in the reorganization for
purposes of voting and distribution. See Fed. R Bankr. P. 3003(c)(2), 11
US C; Inre darenont Towers, 175 B.R 157 (Bankr. D.N. J. 1994).

At the confirmation hearing, the bankruptcy court disregarded a
ball ot cast by the FDIC as a secured creditor and counted only its ball ot
as an unsecured creditor in tallying up the votes for acceptance or
rejection of the plan. The FDIC s negative vote as an unsecured creditor
was not enough to defeat the plan, and the bankruptcy court consequently
confirmed the plan, thereby extinguishing any lien the FDI C may have had
and termnating its UCC filings.

Under 11 U.S.C. 8 506(d)(2), a lien is preserved if it "is not an
al |l oned secured claimdue only to the failure of any entity to file a proof
of such claim . . ." Although the FDIC filed an initial secured claim
with supporting docunentation, and discussed the secured nature of its
anended claim with Be-Mac counsel during the following nonths, the
bankruptcy court held that the anended claimonly asserted an unsecured
claimand deni ed the second anended secured claimfor untineliness. The
reason the FDIC did not have an allowed secured claim was because the
bankruptcy court denied its proof of claim Section 506(d)(2) specifically
prevents the avoidance of |iens based solely on the absence of a proof of
a secured claim See S.Rep. No. 65, 98th Cong., 1st Sess. 79 (1983). The
district court therefore properly concluded that the bankruptcy court was
wrong in disallowing and extinguishing the FDIC s |ien because of the
untinely filing.

Moreover, confirmation of the reorganization plan could not
extinguish any lien the FDIC may have in this case. Were a plan
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does not expressly preserve a lien, a lienholder may lose it after
confirmation of the plan, provided that the |ienhol der participated in the
reorgani zation and its property was dealt with by the plan. See 11 U S.C
8 1141(c); Penrod, 50 F.3d at 463. Here, the FDIC was not pernmitted to
participate as a secured creditor in the reorganization for purposes of
voting and distribution because its second anended proof of claimhad been
denied, and its anmended proof of claimwas treated as an unsecured claim
Since the FDIC could only vote on the plan and receive distributions as an
unsecured creditor, its lien was never brought into the bankruptcy
proceedi ngs and coul d therefore not be extinguished by confirnation of the
plan. See id.

Any lien held by the FDIC should have survived the bankruptcy
proceedings in this case because the bankruptcy court did not determne the
lien's validity before disallowing the claimand it inproperly confirned
a plan extinguishing the FDICs lien without permtting the FDIC to
participate in the reorganization as a secured creditor. See 11 U S.C
88 502(a)(b), 506(d) and 1141(c); Tarnow, 749 F.2d at 465; Penrod, 50 F.3d
at 463; darenont Towers Co., 175 B.R at 163. It was error to extinguish

the FDIC s lien by confirmng the reorgani zation plan. The validity of the
FDIC s lien has yet to be deternined, of course, and on renmand Be- Mac or
any other interested party nmay object to it.

Finally, since the sane facts and parties underlay each of the
bankruptcy court's orders, the district court did not abuse its discretion
in consolidating the FDIC s appeals. See Enterprise Bank v. Saettele, 21
F.3d 233, 235 (8th Cir. 1994) (district court has broad discretion in
consol i dating actions involving a comopn question of |aw or fact).

For these reasons the judgnent of the district court is affirned, and
the cases are remanded for further proceedings consistent with this
opi ni on.
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K, U. S COURT OF APPEALS, EIGHTH CI RCUT.
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