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PER CURI AM

Sou- Hsi ung Jack Chiu appeals fromthe district court's! affirmance of
t he bankruptcy court's? order denying his post-trial notion to reopen the
judgnent agai nst debtor Amy KamLing Wng. Chiu sued Wng seeking a
constructive trust on her house. Although the bankruptcy court initially
denied himrelief, we reversed. See Chiu v. Wng, 16 F.3d 306 (8th GCir.
1994). The bankruptcy court held a trial and i nposed a constructive trust
on the house on Septenber 30, 1994. Chiu then filed a notion asking the
court to anend its findings and judgnment to conpensate himfor the rental
val ue of the property and for the anount of delinquent nortgage
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paynments Wng owed on the property. He also asked the court to reopen the
judgnent and receive new evidence. He wanted to prove that Wng had
di ssi pated the value of the house by failing to nake nortgage paynents.
He al so sought to show he was entitled to the rental value of the house.
The bankruptcy court denied the notion, and the district court affirnmed.
We affirmthe district court.

The district court held that Chiu had nade no record at trial to
support a judgrment against Wong for the rent and nortgage paynents. The
court stated:

Judge Dreher denied the notion because there was nothing in the
record to warrant the anendnent; the bankruptcy court refused
to "slamthis woman with a $48, 000 j udgrment based on no record
and based on no pleadings on renmand.'

The critical issue in this case is the absence of any
litigation concerning the damages sought here. As Judge Dreher
recognized, [Chiu's] prayer for relief only concerned the
i nposition of a constructive trust; there was no pleading or
proof offered concerning the recovery of an additional $48, 000.

The district court stated that the record was "bereft of evidentiary
support" for Chiu's position. Chiu has filed one page of trial transcript
in his appendi x before this Court.® That testinony is not detail ed enough
to support his request for $48,000, since it establishes only that Wng
lived in the house at the tinme of trial and that she had nissed about
twenty nortgage paynents. |t does not establish a rental value for the
house. Nor does it show what proportion of the nortgage payments were
princi pal and what interest, which would be necessary to show to what
extent the m ssed nortgage paynents dissipated the val ue or

3Chiu has also filed an affidavit of his attorney, which was
not part of the record before the trial court. Whng has noved to
strike the affidavit as a matter outside the record, citing Fed.
Rul e App. Proc. 10(a). W grant Wng's notion.
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sinmply failed to add to it. Since Chiu has not presented us a record
sufficient to support his proposed findings, we cannot conclude the
bankruptcy court erred in refusing to enter judgnment against Wng for
$48,000 in addition to the constructive trust.

Chiu also asked leave to amend his pleadings. Since he failed to
prove facts sufficient to pernmt the court to enter judgment for him
amendi ng his pleading could not help him The bankruptcy court did not err
in denying his notion

Chiu al so asked to reopen the record under Bankruptcy Rul es 9023 and
9024 (incorporating Federal Rules of Civil Procedure 59 and 60) to take
additional testinobny on the rental and nortgage paynent issues. Such a
notion is addressed to the sound discretion of the trial court. Baxter
Int'l, Inc. v. Mrris, 11 F.3d 90, 92 (8th Cr. 1993) (Rule 60(b)(2));
Birchemv. Burlington Northern R Co., 812 F.2d 1047, 1050 (8th Cr. 1987)
(Rul e 59).

Chiu's attorney stated at oral argunent that his notion was based on
Wng's testinony at the renmand trial that she had ni ssed nortgage paynents
and had lived in the house. This evidence was not in any sense newy

di scovered after trial. If the evidence is not newy discovered, the
novant is not entitled to Rule 59 or 60(b)(2) relief for newy discovered
evidence. Baxter Int'l, 11 F.3d at 92; Birchem 812 F.2d at 1050.

The bankruptcy court did not abuse its discretion in refusing to
reopen Chiu's case. W affirm
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