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LOKEN, Circuit Judge.

Arkansas inmate Kirt Mrris was convicted of Kkidnapping and raping
a woman near Pine Bluff, Arkansas, on the night of January 25-26, 1992.
The Arkansas Suprene Court affirned his conviction. Cdoird v. State, 862
S.W2d 211 (Ark. 1993). Wthout filing a petition for state post-
conviction relief, Mrris petitioned the district court for a wit of

habeas corpus, raising four clains which the court! denied as procedurally
barred. Mrris appeals, arguing that one claimwas fairly presented to the
state courts, and that his procedural defaults should be excused. e
affirm

! The HONORABLE SUSAN WEBBER WRI GHT, United States District
Judge for the Eastern District of Arkansas, adopting the Proposed
Fi ndi ngs and Recommendati ons of the HONORABLE HENRY JONES, United
States Magistrate Judge for the Eastern District of Arkansas.



1. Are All dains Defaulted? Prior to trial, Mrris noved for a

separate trial fromhis tw co-defendants because the State intended to

i ntroduce one co-defendant's out-of-court statenment inplicating Mrris.
See A’k. R Oim P. 22.3. On direct appeal, Mrris argued that the tria

court abused its discretion under the state rule in denying that notion

The Arkansas Suprene Court rejected that claim See 862 S.W2d at 213-14.
In his federal habeas petition, Mrris clained that being tried with his
co-def endants deprived him of due process and the right to confront the
non-testifying declarant. The district court held that this clai mwas not
fairly presented to the state courts.

To avoid a procedural default, the habeas petitioner nust fairly
present his claimto the state court, that is, he nust "present the sane
facts and legal theories to the state court that he later presents to the
federal courts." Jones v. Jerrison, 20 F.3d 849, 854 (8th Cir. 1994).
Morris argues that this claimis not procedurally defaulted because "[t] he

Arkansas Suprene Court's decision fairly appears to be interwoven wth
federal law." W disagree. Morris's brief to the Arkansas Suprene Court
argued only an abuse of discretion under the state procedural rule. He did
not refer to the federal Constitution nor cite a federal case, and the
state court cases he cited discuss only state |aw. In rejecting this
claim the Arkansas Suprene Court referred to no issue of federal |aw and
cited no federal authority.

Even if state |law "bears sonme relation to" federal constitutional
requi renents, "habeas petitioners nust have explicitly cited to the United
States Constitution or federal case lawin their direct appeal to preserve
federal review" Luton v. Grandison, 44 F.3d 626, 628 (8th Cir. 1994)
cert. denied, 115 S. C. 1262 (1995); see Duncan v. Henry, 115 S. C. 887
(1995). A nmotion to sever does not necessarily raise a federa

constitutional issue. Thus, Mrris procedurally defaulted this claim He
concedes that his other federal clainms are procedurally defaulted



because he did not raise themon direct appeal or in a petition for post-
conviction relief.

2. May the Defaults Be Excused? W may only consider procedurally

defaulted clains if Morris excuses the default by show ng cause and
prejudice or a "colorable claimof factual innocence." Sawer v. Witl ey,
112 S. . 2514, 2518-19 (1992). Morris first argues that there is cause
for his post-conviction defaults because his attorney failed to advise him

of the exclusive state post-conviction renmedy, A’)k)k. R Crim P. 37 (1991),
and its restrictive tine limts. However, there is no right to counsel in
post -convi ction proceedings, and therefore ineffective assi stance of post-
convi ction counsel cannot excuse a procedural default. See Col eman v.
Thonpson, 501 U.S. 722, 752-53 (1991); Pollard v. Delo, 28 F.3d 887, 888
(8th Cr.), cert. denied, 115 S. C. 518 (1994). It is inmaterial to this
principle that Mrris's time for filing a Rule 37 petition expired during

t he period when he could have petitioned the United States Suprene Court
for a wit of certiorari fromthe denial of his direct appeal

Rel ying on Pearson v. Norris, 52 F.3d 740, 742 (8th Cir. 1995)
Morris next argues that there was cause for his failure to file a Rule 37

post-conviction petition because he did not have adequate notice of the
Rule's sixty-day tinme limt. In Pearson, however, the defendant was
convicted before Rule 37 took effect, and it was uncl ear whether the Rule
applied. Morris's conviction, on the other hand, was affirnmed in Cctober
1993. By then, it was clear that Rule 37 was his exclusive post-conviction
procedure, and that its sixty-day tinme linmt would be strictly enforced.
See Bailey v. State, 848 S.W2d 391, 392 (Ark. 1993).

Morris next argues that his defaults are excused by the ineffective
assi stance of his trial and appellate counsel in failing to preserve these
i ssues by nmotion for newtrial or on direct appeal. However, "a cl ai mof
i neffective assi stance nust be



presented to the state courts as an i ndependent clai mbefore it may be used

to establish cause for a procedural default."” Wldes v. Hundley, 69 F.3d
247, 253 (8th Cir. 1995), cert. denied, No. 95-8218, 1996 W 122542
(quotation omtted). Thus, the district court was correct in concluding

that Morris cannot show cause excusing any of his procedural defaults.

Finally, Mrris argues that his procedural defaults may be excused
under the actual innocence exception to procedural bar. To pass through
this gateway, Mrris nust prove "that it is nore likely than not that no
reasonable juror would have found petitioner guilty beyond a reasonabl e
doubt." Schlup v. Delo, 115 S. C. 851, 867 (1995). However, Morris has
nmade no showing that he is actually innocent of either crine. Rather, he

argues (i) but for the procedurally defaulted trial errors, the jury would
have found himless cul pable, and therefore (ii) he is actually innocent
of his fifty year prison sentence. Morris cites no case applying the
actual innocence exception in this manner; in any event, we conclude that
the contention is factually without nerit.

For the foregoing reasons, Morris's federal habeas clains are
procedural |y barred. Because the procedural bar is apparent fromthe state
court record, Mrris was not entitled to an evidentiary hearing on his
cl ai ns. See Wlson v. Kemma, 12 F.3d 145, 146 (8th Cir. 1994). The
judgnent of the district court is affirmed. Mrris's Mtion to Suppl enent

the Record on Appeal is denied.
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