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United States of Anerica,
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Before McM LLI AN and BEAM GCircuit Judges, and PERRY, District Judge.”

BEAM GCircuit Judge.

Ivy Nelson Fountain appeals his conviction for two counts of
knowi ngly distributing cocaine base within 1000 feet of a school in
violation of 21 U S C 88 841(a)(1) and 860(a). The governnent cross
appeal s Fountain's sentence, challenging the district court's application
of Anendnent 506 to the United States Sentencing Guidelines (USSG or
Gui del ines) section 4B1.1 in connection with Fountain's sentencing as a
"career offender." The governnment contends that the Sentencing Comn ssion
exceeded its authority in enacting the anmendnent which now defines the
phrase "Ofense Statutory Maxi mum "™ The governnent clains the anmendnent
conflicts with the statutory nmandate of 28 U S.C. § 994(h). W affirmthe
convi ction but vacate the sentence and renand for resentencing.

*The HONORABLE CATHERI NE D. PERRY, United States D strict
Judge for the Eastern District of Mssouri, sitting by
desi gnat i on.



. BACKGROUND

Fountain was charged with two counts of distribution of cocaine base
within 1000 feet of a school. He entered a plea of not guilty to the
charges and the action proceeded to trial. The governnent's proof at trial
consisted largely of an informant's testinony and of recorded conversations
bet ween Fountain and the informant. The evi dence showed Fountain sold five
grans of cocaine base. The jury returned a verdict of guilty.

Over Fountain's objection, the governnment sought an enhanced
statutory penalty based on Fountain's crinmnal record.! The governnent
cont ended, however, that a recent anendnent to the Sentencing CGuidelines
shoul d not be applied to calculate Fountain's career offender sentence
because the Sentencing Conmi ssion had exceeded its authority in enacting
t he amendrent .

Section 4Bl1.1 of the Quidelines provides a nmethod for determning the
gui del ine sentencing range for career offenders. The sentencing range
under section 4B1.1 is calculated with reference to a table that provides
an offense level for a given

'Fountain's prior record includes charges of: theft of
clothing from Montgomery Ward in 1979; theft of a straw hat worth
$1.59 froma conveni ence store in 1979; bribery of a police officer
with $35.00 to drop the straw hat charge in 1979; burglary of a
garage, discussed infra at 6-7, in 1980; robbery in 1983;
possessi on of cocaine with intent to deliver in 1988; fourth degree
theft in 1989; no trout stanmp in 1989; driving with a suspended
license in 1989; driving without a license in 1989; donestic abuse
in 1990; operating a notor vehicle while intoxicated in 1990; fifth
degree theft (failure to pay a $99.00 hotel bill) in 1992;
possession of marijuana in 1992; driving with a suspended |icense
in 1993; sinple assault in 1993 (aimng a starter pistol at
victims head); and assault wth injury in 1993 (traffic
altercation--charge | ater dism ssed).
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"Offense Statutory Maxinum"?2 The "Ofense Statutory Mximm is
determ ned by the statute under which a defendant is convicted. For
exanple, in this case, Fountain was convicted under 21 U S.C. § 841 which
provides a statutory sentencing range of five to forty vyears for
distribution of five or nore grans of cocai ne base and ten years to life
for repeat offenders. 21 U S. C 88 841(a) & 841(b)(1)(B). Therefore,
section 841 provides two "Cffense Statutory Maxi munt sentences--forty years
for distribution and life for repeat offenders. 1In other words, there is
a recidivist enhancenent built into section 841.

A recent anmendnment to the Quidelines conmentary states that "O fense
Statutory Mxinmum' in section 4Bl1.1 neans only the unenhanced naxi num
term?3 The government contends that the Sentencing Conmission is wthout
power to enact the provision because it conflicts with the statutory
mandate presented in 28 U.S.C. § 994(h), the Cuidelines enabling statute.*
The issue presented here is whether to use the five-to-forty-years figure
(unenhanced) or the ten-years-to-life figure (enhanced) in section

2USSG § 4B1.1 provides: [table]

O fense Statutory Maxi mum O fense Leve

(A Life 37

(B) 25 years or nore 34

(© 20 to 25 years 32

(D) 15 to 20 years 29

3The anendnment states: " O fense Statutory Maximum' for the
purposes of this guideline, refers to the maximm term of
i nprisonnment authorized for the offense of conviction . . . not

including any increase in that maximum term under a sentencing
enhancenent provision that applies because of the defendant's prior
crimnal record.” USSG § 4B1.1 comment. (n.2) (Nov. 1995).

“Congress directs the Sentencing Conm ssion to assure that the
CGui delines specify a termof inprisonnent "at or near the nmaxi mum
term authorized" for an adult defendant convicted of a violent
crime or felony drug offense who has at least two prior such
convictions. 28 U S.C section 994(h).
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841 as the "Ofense Statutory Maximum" Use of the unenhanced figure
results in a sentencing level of 34 (with a sentencing range of 262 to 327
nmont hs) whereas use of the enhanced figure results in a sentencing |evel
of 37 (with a sentencing range of 360 nonths to life). |In practical ternms,
the difference is an increase in Fountain's sentence of nore than eight
years.

The district court found that Fountain had the requisite predicate
of fenses and sentenced him as a repeat offender, but rejected the
governnent's contention that the enhanced figure should be used as
Fountain's "COffense Statutory Maximum" United States v. Fountain, 885 F.
Supp. 185 (N.D. lowa 1995). Accordingly, the district court used the
forty-year figure. Fountain was sentenced to two concurrent terns of 262

nonths (21 years and ei ght nonths) (base offense level 34, crimnal history
category VI).

On appeal, Fountain contends that: (1) the district court erred in
adm ssion of the recorded conversations; (2) the Governnent committed a
Brady violation; and (3) he should not have been sentenced as a career
of fender. On cross appeal, the governnment challenges the district court's
application of the recent anmendnent, contendi ng that Fountain shoul d have
been sentenced under the higher, enhanced "Ofense Statutory Mxinmm"

1. DI SCUSSI ON

A.  Adm ssion of Tape Recordings

Fountain first argues that the trial court erred when it adnmitted
transcripts of taped conversations. He contends that the recordi ngs were
i nconpl ete and i naudi bl e. A district court has broad discretion in ruling
on the adm ssibility of proffered evidence. Dillon v. N ssan Mtor Co.
986 F.2d 263, 270 (8th Cr. 1993). Accordingly, we will not disturb a
district court's




evidentiary ruling absent a clear and prejudicial abuse of that discretion
| d. We have reviewed the transcript and find adequate foundation for
admi ssi on of the tapes.

B. Brady Violation
Fountai n contends that the governnent failed to disclose excul patory

evidence in violation of Brady v. Mryland, 373 US. 83 (1963).
Specifically, he alleges that the governnent did not disclose a materi al

i nconsi stency between the testinony of Oficer Fessler, who testified to
the Grand Jury that the transaction at issue took place in plain view, and
that of Fessler's partner, Oficer Parker, who testified at trial that the
transaction took place inside the apartnent and could not be viewed by
ei ther officer.

Fountain did not raise this issue at trial. Were an appellant has
not properly preserved an issue for review, this court reviews only for
plain error. United States v. Swanson, 9 F.3d 1354, 1356 (8th Cir. 1993).
Under plain error review, an error not identified by a contenporaneous

objection is grounds for reversal only if the error prejudices the
substantial rights of the defendant and would result in a mscarriage of

justice if left uncorrected. Id. at 1356-57. Plain error has been
described by the Suprene Court as "obvious, or . . . otherw se seriously
affect[ing] the fairness, integrity or public reputation of judicial

proceedings." United States v. Atkinson, 297 U S. 157, 160 (1936); see
also Phillips v. Parke, Davis & Co., 869 F.2d 407, 409 (8th Cr. 1989).

In the present case, we are hard pressed to find any error, nuch | ess
plain error. The governnent asserts that it turned over its discovery file
to Fountain and he does not dispute that assertion. Fount ai n cont ends
nonet hel ess that the Governnent failed to "disclose" an inconsistency in
the two of ficers'



testinony, that is, that it did not highlight the inconsistencies to
def ense counsel. The government has no such duty. Mor eover, the
i nconsi stency was apparently discerned by defense counsel and was the
subj ect of extensive cross-exam nation. Accordingly, we find no Brady
vi ol ation.

C. Fountai n as Career O f ender

Fountain chal l enges the district court's finding that he is a career
offender. A defendant is regarded as a career offender if: (1) he was at
| east eighteen years old at the tine of the offense of conviction; (2) that
offense is a crine of violence or a drug-related felony; and (3) and he has
two prior convictions for drug felonies or crines of violence. USSG §
4B1.1. W review the district court's application of the Cuidelines de
novo. United States v. @Qllickson, 981 F.2d 344, 346 (8th Cir. 1992).

Fountain contends that a 1981 burglary conviction and a 1989 drug
conviction should not have been counted as predicate offenses under the
Gui delines. Specifically, he first clains that the burglary should not
count as a "crine of violence" under the Quidelines because he burglarized
a garage, not a dwelling. A crine of violence is defined in the Quidelines
as:

(1) any offense under federal or state |aw punishable by
i mprisonnent for a term exceedi ng one year that--

(i) has as an elenent the use, attenpted use, or
t hreat ened use of physical force agai nst the person
of anot her, or

(ii) is burglary of a dwelling, arson, or
extortion, involves the use of explosives, or
ot herwi se involves conduct that presents a serious
potential risk of physical injury to another

USSG § 4Bl. 2.



As indicated, Fountain was convicted of burglarizing a garage. The
burglary in question was in progress when interrupted by the honeowner, an
of f-duty police officer. Fountain and his acconplice were arned with a
| oaded revolver, which was pointed at the officer/honeowner. The
of fi cer/honeowner then fired his weapon at the burglars and they fled
Under the circunstances, we have no difficulty finding that the incident
"ot herwi se involves conduct that presents a serious potential risk of
physical injury to another." See United States v. Hascall, 76 F.3d 902,

904 (8th Cir. 1996) (second-degree burglary of a commercial building
qualifies as a crine of violence under section 4Bl.2); see also United
States v. Cornelius, 931 F.2d 490, 493 (8th Cir. 1991) (use of a weapon
signifies a crinme of violence).

Fountai n next contends that his 1989 guilty plea to a drug charge was
not voluntary because he was not informed that the felony conviction could
| ater be used to enhance a sentence. A court is not required to informa
defendant of the possibility of being sentenced as a recidivist for a plea
to be valid. See Nichols v. United States, 114 S. C. 1921, 1928 (1994)
(rejecting contention that a ni sdeneanor defendant be inforned); see al so
Thonas v. United States, 27 F.3d 321, 326 (8th Gr. 1994) (district court's
failure to inform defendant of possible enhancenent does not invalidate

guilty plea).

D. Application of Anendment 506 - Career O fender/ O fense
Statutory Maxi mum

The governnent's assertion that the Sentencing Comn ssion |acks
authority to enact Anendnent 506 is premised on the argunent that the
anmendnent is inconsistent with 28 U.S.C. 8§ 994(h). This appeal presents
a case of first inpression in this Circuit. There is now a split of
authority anong other circuits on the validity of the amendnent. Conpare
United States v. Her nandez, 1996 W. 116360 (7th Cir. Mar. 18, 1996)
petition for cert. filed, US LW




(U s April 1, 1996) (No. 95-8469); United States v. Novey, 1996 W
115326 (10th Cir. Mar. 15, 1996) (finding the anendnent invalid) wth
United States v. Dunn, 1996 W. 162434 (9th Cir. Apr. 9, 1996); United
States v. lLaBonte, 70 F.3d 1396 (1st Cir. 1995) (finding the amendnent a
reasonabl e interpretation of an anbi guous statute). W agree with the

Seventh and Tenth Circuits that the anendnent is inconsistent with the
statute and is, therefore, invalid.

Prior to the anendnent, application note 2 to section 4B1.1 of the
Quidelines stated only that "Ofense Statutory Maxi munt referred to "the
maxi num term of inprisonnment authorized for the offense of conviction."
USSG § 4B1.1, coment. (n.2) (1993). Courts addressing the issue uniformy
held that, where a statute, such as 21 U S.C. & 841, provides for an
enhanced penalty based on a defendant's prior crimnal record, "Ofense
Statutory Maxi munt neant the enhanced statutory maximum?® See United
States v. Sanchez, 988 F.2d 1384, 1394-97 (5th Cir.), cert. denied, 114
S. C. 217 (1993); United States v. Smith, 984 F.2d 1084, 1086-87 (10th
Gr.), cert. denied, 114 S. C. 204 (1993); United States v. Saunders,
973 F.2d 1354, 1364 (7th Cir. 1992), cert. denied, 506 U S. 1070 (1993);
United States v. Garrett, 959 F.2d 1005, 1009-11 (D.C. Cir. 1992); United
States v. Amis, 926 F.2d 328, 329-30 (3d Cir. 1991); United States v.
Sanchez-Lopez, 879 F.2d 541, 558-60 (9th Cir. 1989). These courts
acknow edged that the provision effectively punished recidivists tw ce:

first to enhance the defendant's crimnal history category and again to
i ncrease the defendant's offense |evel, but found that result consistent
with Congress's desire to sentence career offenders at or near the

SFor exanple, prior to the anendnent, if a person sentenced
under 21 U.S.C. 8§ 841(b) was shown to have the requisite crimnal
hi story for an enhanced sentence, the "Ofense Statutory Maxi munt
woul d be the enhanced sentence, and the applicabl e sentencing range
under section 4B1.1 would be found using that higher "Ofense
Statutory Maxi mum"

- 8-



maxi num See, e.d., Smith, 984 F.2d at 1087. Significantly, nost of these

courts construed not the guideline, but the statute. See Sanchez, 988 F.2d
at 1396; Smth, 984 F.2d at 1087; Garrett, 959 F.2d at 1010; Sanchez-lLopez,
879 F. 2d at 559.

Thr ough Anendnent 506, the Conmi ssion added | anguage to application
note 2 of section 4B1.1. The chall enged anmendnent now defines the term
"Offense Statutory Maxi munt in section 4Bl.1 to nean the statutory naxi num
prior to any enhancenent based on a prior crimnal record. USSG § 4Bl. 1,
coment. (n.2) (1995). The purpose of the rule is to avoid unwarranted
sentencing disparities. Id., coment. (backg'd.). Accordingly, the
Conmi ssion contends that "Offense Statutory Maximum' under section 4Bl.1
"refers to the maximumterm of inprisonnent authorized for the offense of

conviction . . . not including any increase in that nmaxi numterm under a
sent enci ng enhancenent provision that applies because of the defendant's
prior crimnal record." 1d., comment. (n.2). Thus, "where the statutory
maxi mumterm. . . is increased fromtwenty years to thirty years because

the defendant has one or nore qualifying prior drug convictions, the
"Offense Statutory Maxi numi for the purposes of this GQuideline is twenty
years and not thirty years."® 1d.

Commentary in the Quidelines Manual "that interprets or explains a
guideline is authoritative unless it violates the Constitution or a federa
statute, or is inconsistent with, or a plainly erroneous reading of, that
guideline." Stinson v. United States, 508 U S. 36, 38 (1993). It is
beyond di spute that when a statute and a guideline conflict, the statute
controls. United States v. Stoneking, 60 F.3d 399, 402 (8th Gr. 1995) (en
banc) ("[t]he Sentencing Comm ssion cannot override Congress"), cert.

°This exanple is on all fours with Fountain's situation except
that Fountain's "Ofense Statutory Mxinmuni increases fromforty
years to life.



denied, 116 S. . 926 (1996). CQur task, then, is to determ ne whether the
statute and the anendnent conflict.

Based upon the plain | anguage of section 994(h), we conclude that the
amendnent conflicts with the statute and is therefore invalid. See
Her nandez, 1996 W. 116360 at *12-13; Novey, 1996 W. 115326 at *3. Section
994(h) requires that "[t]he Comm ssion shall assure that the guidelines
specify a sentence to a termof inprisonnent at or near the maxi mumterm
aut hori zed for categories of defendants in which the defendant is eighteen
years old or older" and has been convicted of a crine of violence or
enunerated drug offense and has at |least two prior such convictions. 28
U S.C 8§ 994(h).

The controverted | anguage is the phrase "at or near the nmaxi mumterm
aut horized." The question becones the nmaxi numterm of what--the enhanced
sentence or the unenhanced sentence? The First Circuit found anmbiguity in
both the terns "at or near"” and "nmaxi numterm aut horized." LaBonte, 70
F.3d at 1405, 1409. It then determned that the Sentenci ng Conm ssion was
due the deference afforded an agency interpreting its own regul ati ons and
found the amendnent a reasonable interpretation of the vague and anbi guous
| anguage of section 994(h).7 1d. at 1404, n.8. W disagree.

‘Because the plain |Ianguage of the statute is not anbi guous,
we need not decide the degree of deference, if any, owed to the
Sentencing Comm ssion's interpretation of an anbi guous statute. AS
i ndi cated above, the First Crcuit, finding the |anguage of section
994(h) to be anbi guous, recently concluded that the Conm ssion's
interpretation is entitled to deference. LaBonte, 70 F.3d at 1403-
04 (applying two-step analysis of Chevron U S A 1Inc. v. Natural
Resources Defense Council, Inc., 467 U S. 837 (1984) traditionally
applied to review construction that a federal executive agency has
pl aced on a statute it is charged wth admnistering). W, too,
have applied Chevron in CQuideline cases. See, e.qg., United States
v. Galloway, 976 F.2d 414, 420-21 (8th Cr. 1992) (en banc), cert.
denied, 507 US. 974 (1993). The Supreme Court, although
acknow edging that "the Conmmi ssion's expertise . . . may be of
potential weight and relevance" in some contexts, has thus far
declined to decide what deference is owed to the Comm ssion. Neal
v. United States, 116 S. Ct. 763, 766-68 (1996); Hernandez, 1996 W
116360 at *6. It thus appears that there may be continuing
validity to criticismof reliance on Chevron in the context of the
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There is no anbiguity in the directive contained in section 994(h).
It is clear to us that the crucial word in the statute is "category" and
that the neaning of the rest of the | anguage cannot be di scerned w thout
knowi ng the "category" of defendants to which the statute refers.
Fol l owi ng the phrase containing the word "category" are listed types of
defendants: (1) eighteen years of age or older; (2) violent felons; (3)
drug felons; (4) with two such prior convictions. 28 U S.C. § 994(h). The
|isted characteristics nodify or define the word "category."

The "category" referred to is thus the recidivist or repeat offender
category. In our view, the statute is a recidivist statute clearly ai ned
at the category of adult repeat violent felons and adult repeat drug
felons. See Hernandez, 1996 W. 116360 at *13 (the neani ng of "categories"
derives from the types of convictions that bring defendants within the

purview of the statute). Because the "maximum term authorized" for
categories of recidivist defendants is necessarily the enhanced statutory
maxi mum there is no anbiguity in the statute.® Novey, 1996 W. 115326 at
*3. The Conmission's interpretation can stand only under the reasoning
that "category" refers to only those offenders

interplay between the guidelines and statutory interpretation. See
Gal l oway, 976 F.2d at 434-35 (Beam J., dissenting); Cf. Snith v.
United States, 508 U S. 223, 231 (1993) (expressing doubt that
Sentencing Cuidelines are relevant to construction of a federa

crimnal statute).

8Furt her support for this conclusion is found in the context
of anot her subsection of section 994. Subsection (i) directs the
Commi ssion to "assure that the guidelines specify a substanti al
term of inprisonment” to several categories of defendants wth
prior felony convictions--not specified as violent or drug-rel ated
f el oni es. 28 U.S.C. 8§ 994(i). Subsection (h) was enacted to
strengthen the penalties for career crimnals beyond those already
provided in subsection (i). Novey, 1996 WL 115326 at *4.
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(i ncluding repeat offenders) who happen to transgress the sane crim nal
statute. W disagree with this approach

A fundanental canon of statutory construction is that, unless
ot herwi se defined, words will be interpreted as having their ordinary,
contenporary, commopn neaning. Beef Nebraska, Inc. v. United States, 807
F.2d 712, 716 (8th Cir. 1986). The term "maximum' ordinarily neans the

upper linmt of a range, the greatest quantity possible or permssible.
Her nandez, 1996 W. 116360 at *13. Were a statute prescribes a range of
puni shnment, the maximum is the upper end of the range. | d. Were a

statute provides two tiers of punishnent, common sense dictates that the
maxi nrum rmust fall at the high end of the two tiers. Id. The tiered
penalty structure of section 841 predates section 994 and the Guidelines.
Id. Congress was therefore aware that the Conmmi ssion would be confronted
with the choice of enhanced or unenhanced penalties in choosing the
"maxi mum term aut hori zed." Accordingly, we find no anbiguity in the word
"maxi mum " which we choose to afford its ordinary neani ng.

Simlarly, we have no trouble dispensing with the perceived
anbiguities in the "at or near" |anguage of section 994(h). "At," of
course, is not ambiguous. "Near" ordinarily neans "close to" and is a
relative term Rel ati ve, however, does not necessarily mean anbi guous.
The sentencing schene requires flexibility for wupward and downward
adj ust nent s. Her nandez, 1996 W. 116360 at *16. We disagree with the
district court's conclusion that "the phrase “at or near' is not specific
and does not provide clear guidance as to the degree of nearness intended
by Congress." Fountain, 885 F. Supp. at 188. The issue here is not how
cl ose the sentence nust be to the statutory maxi num but to which statutory
maxi mumit nust be close. No one can contend that the sentence resulting
fromuse of the unenhanced statutory maximumis "at or near" the sentence
resulting fromuse of the enhanced statutory maxi mum The
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difference here is nore than eight years. In short, the definition of
"near" does not realistically affect the dispute.

We are al so persuaded that the Conmission's current interpretation
of the statute is "inherently inplausible because it effectively nullifies
the crimnal history penalties carefully enacted in statutes like 21 U S. C
8§ 841." LaBonte, 70 F.3d at 1415 (Stahl, J., dissenting in part). Under
the Sentencing Commission's interpretation, a recidivist violent felon or
recidivist drug felon would receive only that sentence at or near the
maxi nrum for defendants w thout such prior convictions. Id. Such an
interpretation reduces both section 994(h) and the penalty enhancing
conponents of statutes such as section 841 to nere surpl usage.

The argunent that rejection of the amendnent transfers discretion
fromthe judge to the prosecutor is, regrettably, of no nmonment to this
di scussi on. This shift of discretion has been one of the npbst conmmon
criticisns of the guidelines system See Novey, 1996 W. 115326 at *7. Yet
Congress apparently acquiesces in this transfer. Wen Congress enacted
these provisions, it was aware that the "maxi mrumtermauthorized" wll vary
dependi ng on whether a prosecutor seeks an enhanced sentence. |d.; 21
USC 8§ 851 (a)(1)(1982) (the governnent is required to file an
information to establish prior convictions to trigger the tiered puni shnent
schene of section 841). But see Hernandez, 1996 W. 116360 at *14
(characterizing section 851 as a process-oriented conmand for defendant's

benefit rather than an overt grant of discretion to the prosecutor).
Regardl ess of our concerns about prosecutorial discretion, we nust abide
by the plain neani ng of section 994(h).

Although we find that the statute is clear and unanbi guous, we share
the Tenth Grcuit's diffidence in invalidating Arendnent 506. Novey, 1996
W 115326 at *7. W agree that the Conmission's attenpt to aneliorate the
severity of the guidelines' treatnent of
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recidivist drug offenders conports with a w despread belief that the
gui del ines system is unreasonably draconian in nany cases and deprives

judges of the discretion to consider mtigating circunstances. |d.
This case in particular produces an extrenely harsh result. | vy
Nel son is the father of nine children. He has a history of drug and

al cohol abuse that has been periodically controlled. During those periods,
he has been a sonewhat productive nenber of society--at |east contributing
to the support of his children. Although he has a long "rap sheet,"” his
crinmes pale in conparison to the violent and hei nous crines and | arge-scal e
drug conspiracies famliar to the federal and state courts. There is no
evidence in this record that Fountain is either a drug kingpin or gang
nmenber. At his sentencing, he expressed disbelief that he was "brought to
the feds" and professed a desire for drug and al cohol rehabilitation.
Fountain will now be incarcerated, at the taxpayers' expense, for at |east
thirty years for selling five granms of cocai ne base

Nonet hel ess, such unfairness is for Congress, not the courts, to
remedy. Though there may be "little in logic to defend" Congress's
position, we agree that "Congress would have | ess reason to exercise its
responsibility to correct statutes that are thought to be unwi se or unfair"
if we were to alter our statutory interpretations in cases such as this.
Neal v. United States, 116 S. Ct. 763, 769 (1996).
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[11. CONCLUSI ON

Fountain's conviction is affirnmed. The sentencing Comission's
amendrent to the commentary acconpanying the career offender guideline is
i nconpatible with the nmandate of 28 U S.C. 8§ 994(h) and therefore is
invalid. Fountain's sentence is vacated and this case is remanded to the
district court for resentencing in accordance with this opinion.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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