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PER CURI AM

Janes McCGuire, an inmate at Western M ssouri Correctional Center
(WMCC), brought this 42 U S.C. § 1983 action against, anbng others,
Correctional Medi cal Systens  (CMB) and various CMS personnel
("def endants"). McGQuire clainmed defendants acted with deliberate
indifference to his serious nedical need by del aying for



several nonths the surgical repair of his hernia. Defendants noved for
sunmary judgnent and argued they were entitled to qualified immunity.
McGuire opposed the notion. The district court! denied the notion,
concl udi ng defendants were not entitled to summary judgnent based on
qualified immunity because genuine issues of material fact existed
regarding their roles in MQ@ire's nedical treatnment, and MQiire had
alleged the violation of a clearly established constitutional right.
Def endant s appeal .

An order denying a notion for summary judgnent based on qualified
immunity nmay be final and appeal abl e depending on the issue appeal ed.
Johnson v. Jones, 115 S. C. 2151, 2154-55 (1995). |If the issue concerns
whether a certain point of law is clearly established, or whether

reasonabl e officials woul d have known based on the facts available to them
that their actions violated the law, the order is inmedi ately appeal abl e.
Mtchell v. Forsyth, 472 U S 511, 528-30 (1985); Reece v. Groose, 60 F.3d
487, 489 (8th Cir. 1995). |If, on the other hand, the issue on appeal is
whet her the pretrial record creates a genuine issue of material fact as to

the occurrence of particular conduct, the order is not immedi ately
appeal able. Behrens v. Pelletier, 116 S. CG. 834, 842 (1996); Johnson v.
Jones, 115 S. C. at 2158-59.

W agree with the district court that this appeal falls within this
|atter category. Accordingly, we dismss for lack of jurisdiction.
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