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Before RICHARD S. ARNOLD, Chief Judge, HEANEY and WOLLMAN, Circuit Judges.

RICHARD S. ARNOLD, Chief Judge.

In this case, we nust decide whether certain actions by the State of
Arkansas and the Arkansas Departnent of Education (collectively referred
to as the State) run afoul of the Little Rock Schools Desegregation
Settl enent Agreenent. The plaintiffs, the Little Rock School District
(LRSD) and the Pul aski County Special School District (PCSSD), claimthat
they do, and the District Court agreed. W affirmin part and reverse in
part.

This case is nade up of three distinct issues with three separate
sets of facts. The facts thenselves are not in serious dispute. The |ega
consequences attaching to those facts in light of the Settl enent Agreenent
are.

Before 1994, the State of Arkansas bore the entire burden of funding
t he workers' conpensation prograns for all school districts in the State.
This approach, quite naturally, did nothing to induce individual school
districts to take neasures that night reduce workers' conpensation
exposure. Therefore, the Arkansas Ceneral Assenbly changed the law to
requi re individual school districts to provide their own coverage begi nni ng
July 1, 1994. See Ark. Code Ann. 88 6-17-1411 to 1413 (Repl. 1993).



In order to soften the bl ow brought about by this change, the State
di stributed "seed noney" to all school districts for the 1994-95 school
year. The ampunt distributed to each school district was based on the
nunber of students in the school district, rather than the nunber of
enpl oyees needi ng coverage. This approach resulted in school districts
st at ewi de receiving about one-half of the cost of their coverage, but the
plaintiff districts received only about one-third of their coverage costs.
Whet her the State nmay cease fundi ng workers' conpensation insurance for the
plaintiff districts, and, if so, whether the State nust distribute to them
one-half or one-third of the initial cost in seed nobney is the first issue
that we nust address.

The second issue involves "loss funding," and the manner in which the
State conputes the anount of |oss funding due the Pul aski County Districts
Loss funding was created by the General Assenbly in 1993, see Ark. Code
Ann. 8 6-20-302 (Repl. 1993), for the purpose of financially assisting
school districts with declining enrollnents. The driving force behind the
lawis the notion that school districts suffering enrollnent reductions are
never able to reduce staff and cut expenses as quickly as students | eave.
O course, when students leave a district, so does the state funding that
cones with them Loss funding helps finance the transition period.

The crux of the problem here is the nmanner in which the State
conput es the amount of |oss funding due LRSD and PCSSD. Loss funding is
normal |y conmputed by (and here we sinplify) calculating the | oss in Average
Daily Menbership (ADM in a district as conpared to the average ADM of the
three previous years, then multiplying that nunber by a multiplier.
However, the State, when figuring loss funding for the Pulaski County
Districts, varied the standard fornmula where najority-to-mnority (Mto-M
transfer students are concerned.



Mto-Mstudents are peculiar to the districts that are parties to the
Settlenment Agreenent. They are students who are of the mpjority race in
their honme districts, and who voluntarily transfer to another Pul aski
County district where they are of the mnority race. The State, by way of
a funding formula contained in the Settlenent Agreenent, conpensates both
the hone district and the receiving district for each Mto-M student. The
horme, or sending, district receives one-half of the state aid that it would
have received if the student had renmmined in the district, while the
receiving, or host, district receives the full cost of educating the
st udent.

When the State conputes loss funding for sending districts, it treats

Mto-Mstudents as if they were still in the district. |In other words, it
adds Mto-M students who transfer out of the district back into the ADM
prior to calculating | oss funding. It does so even though these students
are no longer being educated by the sending district. Thi s approach

results in a reduction in the amount of |loss funding paid to the sending
district where the Mto-M students transferring out of the district
out nunber those transferring in. W nust decide whether the Settlenent
Agreenent allows the State to reduce the plaintiff districts' loss funding
in this manner.

The third issue arises out of the devel opnent of the Arkansas Public
School Conmputer Network (APSCN). This statew de conputer network for
public schools was nmandated by the General Assenbly. Acts of 1989, No.
668. Eventual |y, after consultation with representatives of all state
school districts, a plan was developed that utilizes educationa
cooperatives in each Arkansas county to provide APSCN services. Pul aski
County is the only county in the state that does not have an educati onal
cooperative. However, the State did offer to provide APSCN services in
sone formto the plaintiff districts. (The Pulaski County districts were
initially left out of the APSCN plan altogether. The Pul aski County



districts were left out because their representatives at the devel opnent
neetings had so requested. That problemis now irrel evant because when the
districts conplained about the omission, the State anended its plan to
i nclude them.

Each school district in the state was given the sane three options
under the plan. First, a district could relinquish control over its
conmputer system operations and utilize the APSCN system provi ded through
the | ocal educational cooperative, or Pulaski County's substitute for an
educati onal cooperative, which the State offered to create. Second, a
district could purchase, at its own expense, conputer hardware identica
to the APSCN hardware, and software would be provided to the district free
of charge. Finally, a district could use either existing or newy acquired
hardware that was different fromthat utilized by APSCN, but no software
or financial support would be provided.

Sone school districts found all three of these options to be
unsati sfactory. These districts were prinmarily those that already had
substantial investnents in conputer systens. Thus, it would be unwi se for
these districts to scrap their existing systens and utilize the APSCN
system The plaintiff districts are in this group

The District Court held that the State's actions in all three of
t hese sets of circunstances ran afoul of the Settlenent Agreenent. It
ordered the State to fund workers' conpensation in the Pulaski County
districts to the sanme extent that funding was provided statew de,
approxi mately one half of the cost of coverage. It also ordered that the
State nust exclude those Mto-M students lost to a sending district from
ADM for |oss-funding purposes. Finally, it ordered the State to pay over
to the Pulaski County districts the amount of funds spent on any other
educational cooperative in the state so that the Pul aski County districts
can install an APSCN-conpati bl e conputer system



The parties spend sonme tine addressing our standard of review. In
this case we are applying the terns of a contract between the parties to
facts that have arisen since its creation. As with any other case, we
review the factual findings of the District Court for clear error. The
neani ng of the terns in the Settlenent Agreenent, and their application to
the facts in this case, are |l egal questions over which we exercise plenary
revi ew

This case is governed by the terns of the Settlenent Agreenment. W
thus apply the terns of the Settlenent Agreenent to each of the sets of
facts before us.

A. Workers' Conpensation

The Settlenent Agreenent inposes upon the State an obligation to
continue to pay to the settling districts, anong other things, "[t]he
State's share of any and all prograns for which the Districts now receive
State funding." Settlenent Agreenent 8§ Il, paragraph E. The purpose of
this section of the Settlenment Agreenent is to prevent the State from
reducing other State aid in order to recoup the costs it incurred by way
of the Settlenent Agreenent. 1d. 8§ Il, paragraph L. The State is also
barred fromenacting any legislation that will have a "substantial adverse
impact on the ability of the Districts to desegregate." |bid. However,
t he sane paragraph proceeds to read that "[f]air and rational adjustnents
to the funding fornula which have general applicability but which reduce
the proportion of State aid shall not be considered to have an adverse
i npact on the desegregation of the Districts.” lbid.

Concisely put, the plaintiff districts argue that paynent of workers'
conpensation costs was a "progrant for which they received "State funding"
when the parties entered into the Settl enent



Agr eenent . Furthernore, to deprive them of those funds would have a
"substantial adverse inpact” on their ability to desegregate. The State,
conversely, argues that workers' conpensation is not a "progran within the
contenpl ation of the Settlement Agreenent. Moreover, its decision to cease
funding the program was a "fair and rational adjustnent” to a funding
formula that has "general applicability." Thus, its discontinuation cannot
be said to have an adverse inpact on desegregation

In a sense, both argunents are correct. Wrkers' conpensation is
a service that school districts nust provide. Wile the State is correct
in its assertion that workers' conpensation funding is not a direct

educational program it is still an expense that districts nust bear.
Assuming finite funds, workers' conpensation paynents will decrease the
funds available for nore direct educational prograns. Mor eover, State

paynents for workers' conpensation costs were a source of funds for schoo
districts when the parties entered into the Settl enent Agreenent. Thus,
fundi ng of workers' conpensation by the State is a "program for purposes
of the Settlenment Agreenent.

On the other hand, we do not believe that the State's action
regarding the "progrant necessarily violates the Settlenent Agreement. The
programin effect at the tine of the Settlenment Agreenent, as we see it,
was equal State funding of workers' conpensation for all school districts.
Thus, the State can change its funding schene for workers' conpensation
so long as the change is, in the words of the Settlenent Agreenent, "fair
and rational" and of "general applicability."

We see this portion of the Settlenment Agreenent as an anti-
retaliation clause. Its purpose, by its very words, is to prevent the
State fromcutting other prograns in order to pay for its desegregation
commtnments. |f, for exanple, the State had passed a statute decreasing
or elimnating workers' conpensation paynents



for the settling districts only, while maintaining its systemof paying the
costs to other school districts, this portion of the Settl enent Agreenent
woul d clearly have been of fended. The State did not do that, however.
Rather, it changed the funding formula for all districts in the State. So
long as that change affects all districts to the sanme degree, it does not
run afoul of the Settlenent Agreenent.

That, however, does not end our inquiry. Wen the State disbursed
"seed noney" to help school districts make the transition to paying their
own workers' conpensation costs, it paid about one-half of the expense
statewide. In the Pulaski County districts, it paid only about one-third
of the expense. This disparity arose because the State's fornula used
enrol | ment rather than nunber of enpl oyees to determ ne how much noney each
district would receive. The Pulaski County districts are enpl oyee heavy
conpared to other districts, increasing their workers' conpensation costs.
This result is precisely what the anti-retaliation clause was neant to

prevent. It funds the Pulaski County districts to a |esser degree than
other districts in the state. It is of no nonent that the State reached
this result in a mathematically consistent nanner. The District Court

correctly held that the State nust disburse seed nbney to the Pul aski
County districts in the sane percentage as it does statew de.

B. Loss Funding

The issue presented by the State's disbursenent of loss funding is
whet her, as to sending or honme districts, Mto-Mtransfer students should
be treated as any other student l|leaving the district. Loss funding is
conputed by determning the decrease in average daily nenbership (ADM for
the year in question as conpared to the average of the ADMfor the previous
three years. The difference is multiplied by a statutorily deterni ned
fraction. The resulting nunber is then added to the ADM for the year in
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and used to cal cul ate M ni num Foundati on Program Aid ( M-PA) funds
Clearly, w y
variable in deternining | oss funding.

controversy in this case stens from the State's nethod fo

determ ning ADMwhen it calculates loss funding. The State does not treat
nts as lost to a district for |oss-fundi ng purposes.

It the ADM prior to figuring | oss funding.
In her words, it pretends that Mto-M transfer students are still in
sending districts when it determnes ADM for the |oss-fundin
formula. The plaintiff districts argue, and the District Court held, that

W note initially that the State's approach does not conply with the
statute. The statute sets forth those "students who nay be
nted in average daily nmenbership." Ark. Code Ann. § 6-20-301(1) (A
Majority-to-Mnority transfer students are not anong them?! Th
violates the statute
ADM

The State, however, argues that the
to calculate loss funding in this manner. The Stipulation for Propose
O der on Voluntary Majority to Mnority Transfers (Stipulation), which is

(i) I
distri and are enrolled either within a public school
by the district or in a public school operated by
her district or a private school for special educatio
st udent s, g
froma witten tuition agreenent approved by the Depart nent
Education; and

(i1) Legally transferred stude
but attending a public school in the district.
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Agreenent, reads that Mto-Mtransfer students "shall not be counted in the
nunber used to calculate regular state aid." Stipulation, paragraph 13(c).
Further, the "nunber used to calculate regular state aid," in the case of
|l oss funding, is the reduction in ADM The only way not to include Mto-M
students in the nunber used to calculate state aid is to add them back to
the ADMas if they were not "lost" to the sending district.

The State bolsters this argunent with a nore extrene position. |t
is that, in exchange for the State's picking up the entire expense for M
to-Mtransfer students, as we have described it, the plaintiff districts
agreed to forego all other State aid where those students were concerned.
In other words, the quid pro quo for the State's accepting the
responsi bility for paying approxi mately 150% of the cost of educating Mto-
Mtransfer students was the plaintiff districts' agreenment to bypass other
types of state funding that woul d otherw se be paid for those students.

The State reads the Settlenent Agreenent and the Proposed Order too
narrowy. The funding prograns described by the Settlement Agreenent are
"excl usive of" funds due under other prograns. Furthernore, "[t]he State
will not exclude the Districts from any conpensatory funding prograns,
early chil dhood devel opnent, or other funding prograns or discrininate
agai nst themin the devel opnent of such prograns or distribution of funds
under any funding program" Settlenent Agreenent 8§ ||, paragraph F.

We think this | anguage answers the question before us. The State,
under the ternms of the Settlenent Agreenent, cannot exclude the Pul aski
County districts from"other funding prograns” that are created after the
Settlenent Agreenment. Refusing to credit the Pul aski County districts for
students who transfer fromthe districts for any reason, including Mto-M
transfer students, does just that. It deprives these districts of the
financi al benefit
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t hey woul d receive under the | oss-funding program

The State woul d have us believe that the Stipulation contradict

r easoni ng. d

cov in the Settlenent Agreenent, while the Stipulation and only the

-to-Mtransfer students. W disagree. The thene of

t he ttlement Agreenment was that the Pulaski County districts would

t he desegregation paynents included in the agreenent

to other state aid that they would have received. The | anguage w
previously cited expresses that thene, as

funds paid by the State under this agreenent are not intended to suppl ant

existing or future funding which is ordinarily the responsibility of

Id. 8 Il, paragraph E
tricts
of fundi ng program available to all other schoo
dis in the State. It neither conplies with the |anguage of the

own statute, nor neets the obligations the State accepted under th
Settl ement Agreenent. The District Court

exclude Mto-Mtransfer students fromADMin the |oss-funding formula
C. APSCN

principles we have already discussed resolve the questio
presented by the APSCN. A programwas devel oped and proposed for creating
chool district in the state was given the sane three
op including the Pulaski County districts. Several districts,
luding these districts, found all three options not to their liking
The Pul aski County districts desire, and
the State pay theman anobunt equivalent to what the State woul d spend for



The District Court's order reaches beyond the terns of the Settl enent
Agreenment. The State is not excluding the Pulaski County districts from
the program It is not offering the programto themin a manner different
fromany other district. In fact, the State offered to create a whol e new
cooperative specifically so that the Pul aski County districts would have
the sane options as other districts. Finally, nothing in the Settlenent
Agreenent requires the State to pay over funds to the districts in lieu of
state-wi de prograns in which they choose not to participate. Wth respect
to APSCN, the order of the District Court is reversed.

[l
The order of the District Court is affirned with respect to the
wor kers' conpensation programand |oss funding. W reverse the order with
respect to APSCN. The cause is renmanded for further proceedi ngs consi stent
with this opinion.
A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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