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PER CURI AM

Anna Marie Dungy appeal s the sentence inposed by the district court!?
following her guilty plea to conspiring to distribute cocaine base, in
violation of 21 U S.C. 88 841(a)(1) and 846. For reversal, Dungy argues
the district court erred by concluding it |acked the authority to inpose
her federal sentence concurrently to the undi scharged state sentences she
was serving. W affirm

Dungy commtted the instant of fense while on state probation for drug
and firearmoffenses. At the tine of Dungy's federal sentencing hearing,
her state probation had been revoked and she was in state custody serving
her sentences. At sentencing, Dungy

The Honorable Harold D. Vietor, United States District Judge
for the Southern District of |owa.



argued that U S.S.G § 5GL 3(c), p.s. (1995), and application note 6
(fornerly note 4) vested the court with the discretion to inpose her
federal sentence concurrently to the undi scharged state sentences she was
serving, because the Conmission used the word "should," as opposed to
"shall." Relying on United States v. Gondek, 65 F.3d 1, 2-3 (1st Gir.
1995) (holding application note 4 requires nmandatory consecutive
sentencing) and United States v. Bernard, 48 F.3d 427, 432 (9th G r. 1995)
(same), the district court concluded it had no discretion to inpose the

federal sentence to run concurrently to Dungy's undischarged state
sentences, and sentenced Dungy to 84 nonths inprisonnent, to run
consecutively to her wundischarged state sentences, and four years
supervi sed rel ease

VW review de novo the district court's application of section 5GL. 3.
United States v. Brewer, 23 F.3d 1317, 1320 (8th Cir. 1994). Sentencing
courts nust follow the procedures set out in section 5GL.3 and inpose a
sentence accordingly. United States v. Qillickson, 981 F.2d 344, 349 (8th
Gr. 1992). As relevant here, section 5GL. 3(c) provides that, if neither
subsection (a) nor (b) applies,? "the sentence for the instant offense may

be inposed to run concurrently, partially concurrently, or consecutively
to the prior undischarged term of inprisonnent to achieve a reasonable

puni shnent for the instant offense" (enphasis added). Application note 6

(fornmerly note 4) states: "If the defendant was on . . . state probation
at the time of the instant offense, and had such probation .
revoked, the sentence for the instant offense

2Subsection (a) and (b) do not apply in this case. See
US. SG 8 5GL.3(a) (if instant offense was conmtted while
def endant was serving termof inprisonnent, or after sentencing but
bef ore commenci ng such term of inprisonnent, sentence for instant
of fense nust be inposed consecutively to undischarged term of
imprisonnment); US. S.G § 5GL 3(b) (if wundischarged term of
i nprisonnment resulted from of fense(s) that have been fully taken
into account in determnation of offense |evel for instant offense,
sentence for instant offense shall be inposed to run concurrently
to undi scharged term of inprisonnent).
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should be inposed to run consecutively to the term inposed for the
violation of probation . . . in order to provide an increnental penalty for
the violation of probation . . . See § 7Bl.3" (enphasis added).

W agree with the Gondek court's reasoning that, notw thstanding the

Conmission's use of the word "should" rather than "shall," the "greater
wei ght of the evidence suggests" application note 4 (now note 6) is
mandat ory. Gondek, 65 F.3d at 2-3. As the Gondek court noted,
"application note 4 represents the Commission's determination as to what

is “reasonable increnental punishnment for the conduct described in the
note. |d. at 3. The Gondek court also noted that the situati ons covered
by the note are simlar to the situations covered in subsection (a), which
nmandat es consecutive sentencing, and that the application note references
US S G 8§ 7BL. 3(f), p.s., which requires consecutive sentencing after the
revocation of federal probation or supervised rel ease. Gondek, 65 F.3d at
2. Finally, the Bernard court reached the sane conclusion about the
application note, see Bernard, 48 F.3d at 432, and in United States v.
d asener, 981 F.2d 973, 975 (8th Gr. 1992), we reached a simlar result

for sentences inposed before the enactnent of application note 4, based in

part on section 7Bl.3(f). Accordingly, we conclude the district court
correctly determined it lacked the discretion to inpose Dungy's federal
sentence concurrently to her undi scharged state sentences.

The judgnent is affirnmed.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.



