No. 95-3705

USAA Casual ty I nsurance
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Appeal fromthe United States
District Court for the
Western District of Arkansas.
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Filed: April 19, 1996

Bef ore FAGG BOWAN, and HANSEN, Circuit Judges.

PER CURI AM

USAA Casual ty | nsurance Conpany (USAA) sought a declaration that an
aut onobi |l e insurance policy it had issued did not provide coverage for any
injuries or clains arising out of a June 1994 one-vehicle accident. The
District Court! granted USAA's notion for summary judgnent. Julie Stunp,
Billy Tobler, and Donna Walters, individually and as adm nistratrix of the
estate of Shawna Walters, appeal. W affirm

The relevant facts are undisputed. WIlliamA Striplin, Jr., was the
named i nsured under an autonobile insurance policy USAA issued. On April
12, 1994, USAA nailed Striplin a cancellation notice, indicating that his
prem um had not been paid and that the policy would be canceled for
nonpayment on April 27, unless the prenm umwas received postnarked before
the effective date of the cancellation. Based on its April 28 receipt of
a check from Striplin in an envel ope postmarked April 25, USAA issued a
letter dated May 5, stating that the cancellation notice was rescinded.
The letter also stated, however, that if the paynent failed to clear the
bank, the cancellation notice remained in effect and coverage woul d cease
according to the terns of the April 12 cancellation notice. USAA deposited
t he check, which was returned on May 12 and again on May 19 with notations
that there were insufficient funds in Striplin's account to cover the
check. By
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letter dated May 27 and postnmarked June 4, USAA notified Striplin that his
policy was cancel ed effective April 27. Al so on June 4, at approximately
1:48 a.m, Striplin's vehicle was involved in an accident. As a result of
injuries sustained in the accident, Shawna Walters died. Striplin and the
ot her passengers were injured.

Appel l ants argue that the policy was in effect at the tine of the
acci dent, because USAA failed to give sufficient notice of cancellation.
W disagree. |If cancellation of an insurance policy is for nonpayment of
the premium Arkansas law requires "at |east ten (10) days' notice of
cancellation." Ark. Stat. Ann. 8§ 23-89-304(a)(2) (Mchie 1992). USAA gave
such notice on April 12. On May 5, USAA conditionally rescinded the
notice, see Leigh Wnham Inc. v. Reynolds Ins. Agency, 651 S.W2ad 74, 77

(Ark. 1983) (receipt of check as prem um paynent is regarded as conditiona

and will not prevent forfeiture of policy for nonpaynent of prem um, but
when Striplin's check failed to clear, the cancellation notice becane
effective. Striplin's policy was therefore not in effect when the accident
occurred on June 4.

Accordingly, we affirm
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