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PER CURI AM

Chapter 7 bankruptcy debtor Rene Lee Meseraull appeals from the
district court's! order affirmng the order of the bankruptcy court?
denying her notion to avoid the judicial lien of Rick MIIler Construction,

Inc. W affirm

In her voluntary Chapter 7 bankruptcy petition, Meseraull listed Rick
MIler Construction, Inc. (MIller), as a secured creditor holding a $43, 000
cl ai m agai nst her; the clai mhad been reduced to a judgnent |ien agai nst
her honestead. The parties stipulated that MIler had restored Meseraull's

honestead after it

The Honorabl e Edward J. McManus, United States District Judge
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was danaged by fire, and that Meseraull's debt to MIler was exclusively
for work done, and nmaterials furnished, to restore the honestead.
Meseraul | claimed her honestead as property that was exenpt pursuant to 11
U S.C 8§ 522 from the bankruptcy estate under lowa Code 8§ 561 (1993);
Mller did not object to the clained exenption. Mseraull then noved to
avoid MIller's judicial lien under 11 U S.C § 522(f), arguing the lien
encunbered exenpt property. M1 ler objected, arguing the lien was not
avoi dabl e because a honestead is not exenpt fromthe sort of debt Meseraul
owed it pursuant to |lowa Code § 561.21(3).

After a hearing, the bankruptcy court denied Meseraull's notion and
sustained MIler's objection. The bankruptcy court first determ ned that
MIller could raise exenption issues in objection to Meseraull's lien
avoi dance notion, even though it failed to tinely object to her clained
exenpti on. Relying on In re Streeper, 158 B.R 783 (Bankr. N.D. |owa

1993), the bankruptcy court noted that lowa |aw defined the honestead
exenption to exclude a honestead subject to a lien for a section 561.21(3)
debt, and concluded that, as Meseraull's honmestead thus woul d not be exenpt
even if the lien were avoided, MIler's |ien was not avoi dabl e based on the
analysis in Oven v. Omen, 500 U S. 305 (1991). The district court affirned
t he bankruptcy court's order

On appeal, Meseraull challenges both the bankruptcy court's
conclusions. This court sits as a second court of review in bankruptcy

proceedi ngs, applying the sane standard of review as the district court.
Inre K ellsen, 53 F.3d 944, 946 (8th Cir. 1995) (per curiam). W review
de novo the bankruptcy court's conclusions of law, and for clear error its

findings of fact. [d.

We conclude that MIller is precluded from challenging Meseraull's
homestead' s exenption from the bankruptcy estate, because M Il er never
filed an objection. See Abranowitz v. Palnmer, 999 F.2d 1274, 1276-77 (8th
Cir. 1993). Mller's failure to object




to the clainmed exenption, however, does not bar it from chall enging

Meseraull's ability to avoid the lien. See In re Mntgonery, 80 B.R 385,
388 (Bankr. WD. Tex. 1987); In re Indvik, 118 B.R 993, 1007 (Bankr. N. D
| owa 1990).

States are allowed to opt out of the federal exenption schene
contained in the Bankruptcy Code, thereby determning what property debtors
may exempt from the bankruptcy estate. See 11 U S.C & 522(b); In re
CGerrald, 57 F.3d 652, 654 (8th Gr. 1995). lowa has opted out of the
federal exenption schene. See lowa Code § 627.10 (1992). | owa Code
8 561.16 provides that "the honestead of every person is exenpt from
judicial sale where there is no special declaration of statute to the
contrary." Section 561.21 contains a special declaration to the contrary,
providing that a "honestead may be sold to satisfy debts . . . incurred for
wor k done or naterials furnished exclusively for the inprovenent of the

honest ead. "

Federal |aw applies to determne whether a |ien nmay be avoi ded under
section 522(f), In re Thonpson, 884 F.2d 1100, 1102 (8th G r. 1989), and
Meseraul | had the burden of establishing that she was entitled to avoid
Mller's lien, see In re Catli, 999 F.2d 1405, 1406 (9th G r. 1993). In
Onen, the Suprene Court held that a judicial lien may inpair an exenption

even though an opt-out state's statutory definition of exenpt property
specifically excludes property encunbered by judicial liens. Owen, 500
U S at 306, 308-11. |In determ ning whether such a lien is avoidable the
guestion is "not whether the lien inpairs an exenption to which the debtor
is in fact entitled, but whether it inpairs an exenption to which [she]
woul d have been entitled but for the lien itself." 1d. at 310-13. Under
lowa |aw, honesteads are not exenpt from section 561.21(3) debt.
Accordingly, Mller's lien does not inpair an exenption to which Meseraul
woul d be entitled but for the lien, as even if MIller's |ien were avoi ded,
Meseraul | 's homest ead woul d not be exenpt from her debt to MIler. Thus,
Meseraul | has not net her



burden of establishing that she is entitled to avoid Mller's lien

Accordingly, we affirmthe order of the district court.
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