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BEAM Circuit Judge.

Mark Robert Dezeler (Dezeler) appeals the district court's order
denying his notion to dismiss his indictnent. Because Dezel er was not
brought to trial within seventy days of his arraignnent, as cal cul ated
under the Speedy Trial Act, we reverse and renand.

l. BACKGROUND

Thi s case has reached us because apparently no one has taken the tine
to do the mathematical calculation rmandated by the Speedy Trial Act.
Police in St. Paul, Mnnesota, were in pursuit of a robbery suspect when
an officer heard a gunshot. Following the direction of the shot, the
police officer inmediately wal ked up the driveway of Dezeler's residence.
The officer found Dezel er, who



was carrying a holster, and arrested himas he was entering his house. The
police discovered a gun | oaded with five rounds of ammunition and one spent
round.

Dezel er was charged by a grand jury with one count of possession of
a firearmby a convicted felon, in violation of 18 U S.C. 8§ 922(g). He
nmade his initial appearance on August 12, 1994, and was arrai gned on August
17, 1994, at which tine he entered a plea of not guilty. Dezel er made
several pretrial notions on August 31, 1994. The nmgistrate judge held a
hearing on these notions on Septenber 14, 1994, and took them under
advi senment as of that date. In an order signed Cctober 24, 1994, the
magi strate judge resolved the pending issues. On Decenber 12, 1994
Dezeler's attorney nade a notion to withdraw as counsel and the governnent
made an oral notion for a sixty-day continuance. The district court
granted both notions in an order signed on Decenber 16, 1994.

In January 1995, Dezeler, through his new attorney, nmde severa
notions including a notion to dismss the indictnent for a violation of the
Speedy Trial Act. On February 9, 1995, the district court denied Dezeler's
notion to dismss. On the sane day, Dezeler entered a conditional plea of
guilty, reserving his right to appeal the alleged Speedy Trial Act
vi ol ati on. The district court sentenced Dezeler to twenty-four nonths
i ncarceration and three years supervised rel ease. Dezeler now appeal s the
district court's order denying his notion to disnmiss the indictnment for a
violation of the Speedy Trial Act.

. DI SCUSSI ON

Under the Speedy Trial Act (the Act), a federal crimnal defendant
must be brought to trial wthin seventy days of the filing of the
i ndictrent or of arraignnent, whichever is later. 18 U S.C. 8§ 3161(c)(1);
see also United States v. Koory, 20 F.3d 844,




846 (8th Cir. 1994). The Act excludes tinme spent on certain proceedi ngs

fromthe calculation. 18 U S. C. § 3161(d) & (h). In the present case
even with all proper exclusions, seventy-one days had al ready el apsed on
Decenber 11, 1994, and Dezeler had still not been brought to trial

Dezel er argues that because he was not brought to trial wthin
seventy days of his arraignnment, his indictnent nust be dismssed. Dezeler
contends that the district court mscalculated the seventy-day tine period
under the Act. The governnent concedes that the district court erred in
its determnation of the nunber of excludable days under its speedy trial
anal ysis, but nevertheless contends that no speedy trial violation
occurred. The governnent asserts that the defendant's attorney made his
notion to withdraw on what woul d have been day seventy-one but neki ng the
notion rendered that an excl udabl e day thereby hol ding the total nunber of
days at seventy. The governnent's calculation fails, however, because
Dezeler's attorney nade his notion to withdraw on day seventy-two, not day

seventy-one.

Qur analysis of the nunber of days that elapsed under the Act
requires a rather detailed recitation of the procedural history of this
case. Dezeler was arraigned on August 17, 1994. Thus, the speedy trial
cal cul ati on begins the next day on August 18, 1994. United States v. Long,
900 F.2d 1270, 1274 (8th Cir. 1990) (citation omtted). Dezeler filed
several notions on August 31, 1994. The mmgistrate judge held a hearing

on those notions on Septenber 14, 1994. Under the Act, "delay resulting
from any pretrial notion, from the filing of the nption through the
concl usion of the hearing on, or other pronpt disposition of, such notion"
is excluded from the cal cul ation. 18 U.S.C. § 3161(h)(1)(F); see also
Henderson v. United States, 476 U S. 321, 326-31 (1986). Thus, the tine
from August 31 through Septenber 14 is excluded from the calcul ation.

Accordingly, thirteen days had el apsed from August 18 through Septenber 14.



In addition to conducting a hearing on the notions on Septenber 14,
1994, the mmgistrate judge took those notions under advisenent on that
date. Although the speedy trial cal culation reconmenced on Septenber 15,
"any period, not to exceed thirty days, during which any proceeding
concerning the defendant is actually under advisenent by the court" is
excluded fromthe calculation. 18 U S. C. § 3161(h)(1)(J). The nmgistrate
judge did not sign his order until COctober 24, 1994, which falls beyond the
statutorily inposed thirty-day maxi mum Therefore, the maxi mum excl udabl e
period of thirty days ended on Cctober 14, 1994.1

During the period from Cctober 15 through Decenber 11, 1994, fifty-
ei ght days elapsed. Neither the parties nor the district court's docket
sheet describe any event during this period that would trigger an excl usion
under the Act.? See generally 18 U S.C. § 3161(h). Therefore, we concl ude
that as of Decenber 11, 1994, seventy-one days had el apsed--the sum of the

thirteen days in August that had elapsed and the fifty-eight days from
Cct ober 15 through Decenber 11--and Dezel er had not yet been brought to
trial.® Therefore, the fact that Dezeler's attorney filed a notion

1As the governnent concedes, the district court erred in
excluding the entire period from August 31 to QOctober 24.

2Al t hough the governnent states in its brief that Dezeler's
trial was continued from Cctober 24, 1994, until Novenber 28, 1994,
and that trial did not convene on Novenber 28, the governnent fails
to articulate how these conti nuances cane about. Brief of Appellee
at 1.

%Dezel er did not waive his speedy trial chall enge because he
made his notion to dism ss on January 30, 1995, and did not enter
his quilty plea until February 9, 1995. Mor eover, Dezeler
expressly reserved his right to appeal the denial of his speedy
trial challenge by entering a conditional guilty plea.

The United States relies on United States v. Jones which we
believe to be inapposite for several reasons, including: (1) the
conti nuance from Decenber 12 to February 9 was not caused by any
m sconduct on the part of Dezeler; and (2) we do not count any of
t he days during the continuance in our speedy trial calculation.
23 F. 3d 1307, 1310 (8th G r. 1994) (holding that the defendant
"shoul d not be saved froma wai ver that woul d have been effective
on [the date retrial was to comence], when the reason no retri al
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to withdraw on Decenber 12, 1994, day seventy-two, has no effect on our
cal cul ati on.

“"When a violation of the tine limts of the Act is shown to have
occurred, dismssal is nmandatory on notion of the defendant." Koory, 20
F.3d at 846 (citations omtted). The Act itself, in relevant part, states:

If a defendant is not brought to trial within the tinme linmt
required by section 3161(c) [70 days] as extended by section
3161(h) [excludable tine], the information or indictment shall
be di snissed on notion of the defendant.

18 U.S.C. § 3162(a)(2). Because Dezeler was not brought to trial within
t he seventy-day period, as cal cul ated under the Act, we nust dismss the

i ndi ct nent .

Al t hough the Act mandates a dism ssal of the indictnent, the trial
court retains discretion as to whether the disnissal should be with or
wi thout prejudice. The section of the Act dealing with sanctions provides
gui dance and, in relevant part, states:

In determining whether to dismss the case with or wthout
prejudice, the court shall consider, anong others, each of the
following factors: the seriousness of the offense; the facts
and circunstances of the case which led to the dism ssal; and
the inpact of a reprosecution on the administration of this
chapter and on the administration of justice.

t ook place on that date was because of his own m sbehavi or [causing
his attorney to withdraw by threatening hinl").
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18 U.S.C. § 3162(a)(1). Therefore, on remand the district court nust
consider these factors in determning whether to dismss Dezeler's
indictnent with or w thout prejudice.

[11. CONCLUSI ON

For the reasons discussed above, we reverse the district court's
order denying Dezeler's notion to disnmiss the indictnent. W renmand the
case to the district court for an order disnissing the indictnment and for
a determnation whether the indictrment should be disnissed with or w thout
prej udi ce
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