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MORRI S SHEPPARD ARNOLD, Circuit Judge.

Pursuant to the Worker Adjustnent and Retraining Notification Act
("WARN'), 29 U S.C 88 2101-2109, the plaintiffs, on behalf of thenselves
and simlarly-situated individuals, sued their fornmer enployer, the Brown
Shoe Conpany ("Brown Shoe"). Brown Shoe noved to dismiss the case on
statute of limtations grounds, but the



district court! denied the notion. The district court then certified the
case for interlocutory appeal, and this appeal followed. W affirm

l.

WARN requires certain enployers to give affected enployees sixty
days' notice before closing a plant or beginning a nmass |layoff. 29 U S. C
8§ 2102(a). |If an enployer violates WARN, it is liable to each aggrieved
enpl oyee for wages and benefits for each day of the violation (for up to
sixty days). 29 U S.C. § 2104(a)(1l). The statute is enforced by way of
a civil action brought by enployees. 29 U S.C. 8§ 2104(a)(5). Like many
federal | aws, WARN does not include a statute of |limtations.

The plaintiffs worked as unioni zed enpl oyees at Brown Shoe's plant
in Dixon, Mssouri. Brown Shoe notified WIlliam Treece, a representative
of the United Food and Commerci al Wbrkers International Union, that the
Di xon plant would be closed and that workers woul d be dismssed in sixty
days. Three days later, Brown Shoe began | aying off plant enpl oyees, and
the layoffs continued until the plant closed two nonths |ater

Alittle nore than two years after Brown Shoe notified M. Treece
about the plant closure, the plaintiffs filed this action, alleging that
Brown Shoe violated WARN. They clained that the notice of the plant
closure was inadequate because M. Treece was not their exclusive
representative, 29 U S . C § 2102(a)(1l), 20 CF.R 8 639.6, and that the
| ayoffs effectively constituted an unlawful plant closure, 29 US. C §
2101(a)(2). They sought wages and benefits for each day of the violation.

The Honorable Terry |. Adelman, United States Magistrate
Judge for the Eastern District of Mssouri, acting by consent of
the parties. See 28 U S. C. 8 636(c)(1).
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Brown Shoe then noved to disniss the action, arguing that it was
tinme-barred by the National Labor Relations Act's (NLRA) six-nonth statute
of limtations, 29 US.C. § 160(b), or, alternatively, by Mssouri law s
one-year limtations period for penal statutes, M. Rev. Stat. § 290.110,
§ 516.380. The district court denied the motion. The court first found
that there was no reason to depart fromthe well-established presunption
that federal courts should borrow a statute of lintations fromstate |aw
when a federal statute does not include a linmtations period. The court
then held that the action was not tine-barred because M ssouri's five-year
statute of limtations for actions on express and inplied contracts, M.
Rev. Stat § 516.120(1), applied to WARN cl ai ns.

.
In the time since the district court's decision, the Suprene Court

has resol ved one significant issue in this case. 1In North Star Steel Co.
v. Thomas, 115 S. . 1927, 1931 (1995), the Court held that federal courts
shoul d apply the nbst appropriate state statute of linmtations to WARN

clains. The Court specifically rejected the argunent, made by Brown Shoe
below, that the NLRA's six-nonth limtations period should apply to WARN
clains. 1d. The Court, however, did not find it necessary to decide which
state limtations period should apply because the action was tinmely under
any of the four possibly applicable Pennsylvania statutes of linitations
and because none of the statutes (ranging fromtwo to six years) would
underm ne the purpose of WARN. |d.

On appeal, Brown Shoe renews its argunent that this case is barred
by the one-year limtations period applicable to actions under the M ssour
wage and hour statutes. In the alternative, Brown Shoe argues that we
shoul d apply the M ssouri equal pay statutes' six-nmonth limtations period,
M. Rev. Stat. 8§ 290.450, or the federal Fair Labor Standards Act's (FLSA)
two-year statute



of limtations, 29 U S.C. § 255(a); see also Mb. Rev. Stat. § 516. 140.

M.

When borrowing a state statute of limtations for a federal cause of
action, our first task is to "characterize the essence of the claimin the
pendi ng case." Wlson v. Garcia, 471 U S 261, 268 (1985). The
characterization of a claimis a question of federal law. Johnson v. State
Mut. Life Assurance Co., 942 F.2d 1260, 1262 (8th Cir. 1991) (en banc).
W next determ ne what state cause of action is nbst closely anal ogous to
the federal claim |d.; see also Egerdahl v. H bbing Comm College, 72
F.3d 615, 617 (8th Cir. 1995). State policy becones relevant only after
we have sel ected the nost closely anal ogous state cause of action. At that

point, we defer to the state's judgnent about how to balance the need to
enforce the statute with the need to weed out stale clains, by borrow ng
the statute of limtations for the nbst closely anal ogous state cause of
action, unless that statute would frustrate the purposes of the federal
statute on which the claimis based. North Star Steel, 115 S. C. at
1930- 31.

A

Brown Shoe first suggests that the application of a five-year
limtations period to WARN frustrates a federal policy favoring short
statutes of limtations for |abor-related clainms. Brown Shoe clainms that
federal courts, including this court, consistently borrow short statutes
of limtations for labor-related legislation. As additional evidence of
this policy, Brown Shoe also cites several federal statutes that require
aggri eved enployees to file clains within six nonths or less. See, e.q.,
NLRA, 29 U S.C. § 160(b) (six-nmonth statute of limtations for filing
unfair labor practice clains with National Labor Relations Board), and
Title VII of the Gvil Rights Act of 1964, 42 U S.C. § 2000e-5(e)(1); Age
Discrimnation in Enploynent Act, 29 U S.C. § 626(d)(1); and



Americans with Disabilities Act, 42 U S.C. § 12117(a) (all stating that
enpl oyee nust file enploynent discrimnation charge with the Equa
Enpl oynent Qpportunity Conmission within 180 days).

W find Brown Shoe's assertion that Congress and the federal courts
have established a federal policy favoring short linitations periods for
| abor-related clains doubtful at best. W need not undertake the extensive
review of federal |abor policy necessary to resolve that issue, however,
because the Suprene Court has held that a limtations period | onger than
the five years applied by the district court below would not frustrate
WARN' s pur poses. In North Star Steel, the Court stated that "even the
| ongest of the periods, six years, is not long enough to frustrate the

interest in arelatively rapid disposition of |abor disputes."” 115 S. Ct.
at 1931 (internal quotation narks omitted).

Brown Shoe al so argues that M ssouri favors short limtations periods
for | abor-related clains. Such a state policy, if it indeed exists, is
irrelevant to our task of determining which state claimis nost closely
anal ogous to the plaintiffs' WARN cl ai ns. As we indicated above, the
classification of a federal claimfor statute of linitations purposes is
a question of federal, not state, |aw Johnson, 942 F.2d at 1262.
"Congress surely did not intend to assign to state courts and | egi sl atures
a conclusive role in the formati ve function of defining and characteri zing
the essential elenents of a federal cause of action." WIson, 471 U S. at
269. It is only after we classify the federal claimand determ ne which
state cause of action is nobst closely analogous to it that we defer to
state | aw. M ssouri certainly may decide to curtail the tinme for
vindicating certain types of clains, but we reject Brown Shoe's invitation
to allow those decisions to influence our classification of the claimat
issue in this case



B

W turn now to Brown Shoe's assertion that the Mssouri wage and hour
statutes' one-year linmtations period should be applied to WARN cl ai ns.
Brown Shoe focuses on two provisions of the wage and hour statutes in
particular, nanely, M. Rev. Stat. § 290.100 and 8§ 290. 110. Br own Shoe
bel i eves that these provisions effectuate the sane policy as WARN, that is,
to "provide[] workers and their fanmilies sone transition tine to adjust to
t he prospective |loss of enploynent, to seek and obtain alternative jobs

and, if necessary, to enter skill training or retraining that will allow
these workers to successfully conpete in the job market." 20 CF. R §
639. 1(a).

Brown Shoe is right that the provisions to which it points resenble
sone of WARN s requirenents. M. Rev. Stat. 8§ 290.100 requires enpl oyers
to notify their enployees thirty days before reducing their wages. |f the
enpl oyer fails to give proper notice, it nust pay $50 to each affected
enpl oyee. Md. Rev. Stat. § 290.110 requires enployers to pay discharged
enpl oyees all back pay pronptly. |If the enployer w thholds the back pay
nore than a week after the enpl oyee requests it, the enployee is entitled
to continue to collect wages for up to sixty days (or until he or she is
fully conpensated for his or her services).

We do not share Brown Shoe's view, however, that these technica
simlarities conpel us to apply the Mssouri wage and hour statutes'
limtations period to WARN. The M ssouri wage and hour statutes are
consi derably narrower than WARN. Mst inportantly, the provisions cited
by Brown Shoe do not address WARN s prinmary purpose, nanely, to notify
enpl oyees about prospective enploynent loss and to give themtine to
prepare for inpending econonic dislocation. The M ssouri wage and hour
statutes differ fromWARN in other inportant ways as well. M. Rev. Stat.
8§ 290. 110 protects enpl oyees from unscrupul ous enpl oyers who w t hhol d wages
that the enpl oyees earned before their



di scharge. WARN, on the other hand, is not "a claimfor backpay because

it does not conpensate for past services." United Paperworkers
International Union v. Specialty Paperboard. Inc., 999 F.2d 51, 55 (2d Grr.
1993). Furthernore, the M ssouri Suprene Court has held that an enpl oyee
is not entitled to recover benefits such as vacation pay under M. Rev.
Stat. 8§ 290.110. See Brackett v. Easton Boot & Shoe Co., 388 S.W2d 842,
849 (Mb. 1965). WARN provides that enployees are entitled to recover wages

and benefits.

WARN is also unlike Mb. Rev. Stat. § 290.100. That provision's
notice requirenent applies only to changes in enploynent conditions
(specifically, decreases in pay) that occur during an ongoi ng enpl oynent
rel ationship. It does not apply after an enployee is termnated.
Furthernore, the $50 penalty for a violation is minuscule conpared to
WARN' s penalty (full wages and benefits for up to sixty days). See M.
Rev. Stat. § 290.100, 29 U S.C. § 2104(a)(1).

C.

W al so reject Brown Shoe's contention that either the Mssouri equal
pay statutes' six-nonth limtations period or the FLSA' s two-year
limtations period should apply to WARN. The M ssouri equal pay statutes
make it unlawful to pay wonen |ess than nen for substantially identical
work. Mb. Rev. Stat. 8§ 290.410, § 290.440. Despite Brown Shoe's assertion
that the Dixon plant enployed primarily wonen, we do not think that this
case can properly be characterized as a disparate pay sex discrimnation
claim

We believe that the Suprene Court precluded the application of the
FLSA's statute of limtations in North Star Steel Co., 115 S. C. at
1930-31, when it rejected the contention that the six-nonth statute of
limtations applicable to clains under the NLRA was appropriate for WARN

clains and held that the federal



courts ought to look to state |law for an appropriate linitations period.
In any event, the FLSA is not closely anal ogous to WARN. Li ke the M ssouri
wage and hour statutes, the FLSA all ows aggrieved enployees to recover
unpai d wages for past services; it does not provide the conprehensive
relief included in WARN. 29 U S. C 8§ 216(b); see also United Paperworkers,
999 F.2d at 55 (conparing WARN and FLSA). Furthernore, the FLSA is
partially enforced by an el aborate administrative structure that helps
workers protect their statutory rights. 29 U S C § 211, § 216(c). WARN
does not establish a sinmilar adnministrative enforcenment nmechani sm

D.

Finally, we believe that the district court correctly concluded that
M ssouri's five-year statute of I|inmtations for all "actions upon
contracts, obligations or liabilities, express or inplied," should govern
WARN cl ai ns. Mb. Rev. Stat. § 516.120(1). By enacting WARN, Congress
i nposed upon certain enployers an obligation to notify their enpl oyees
before laying themoff or closing a facility. |In a sense, WARN inserts
additional terns into covered enpl oynent contracts. W therefore conclude
that a WARN action is nost closely analogous to an action to recover
danmages for a breach of an inplied contract (or breach of an obligation)
to notify enpl oyees before term nating them

Al t hough we are not bound by their results, our decision conports
with two recent well-reasoned opinions fromthe Second and Tenth Circuits.
In Frymre v. Anpex Corp., 61 F.3d 757, 764 (10th Cir. 1995), the Tenth
Crcuit applied Colorado's three-year statute of linmtations for contracts
to WVARN. In an opinion witten by Judge Bright of this court, the court
reasoned that "the WARN Act inposes a federal mandate upon enpl oyers that
effectively obligates them as if bound by the terns of an enpl oynent
contract." 1d. Simlarly, in United Paperworkers, 999 F.2d at 57, the
Second Circuit applied Vernont's six-year statute of limtations for




contract actions to WARN. The court concluded, "Like ... a contract
action, WARN actions in sone sense conpensate workers and conmunities for
their reliance interests. Thus, we find an application of the contract
limtations period best approximates the federal legislative intent." |d.;
see also Wiallace v. Detroit Coke Corp., 818 F. Supp. 192, 196-97 (E.D
M ch. 1993) (applying Mchigan's contract |inmtations period to WARN)

Brown Shoe argues that we cannot anal ogize a WARN claimto a breach
of contract action because Mssouri is an "at-will" enploynent state. It
reasons that because M ssouri enployers can generally fire enployees or
change enpl oynent conditions w thout cause, Dake v. Tuell, 687 S.W2d 191,
193 (Mb. 1985) (en banc), the district court erred in holding that the
contract limtations period applied to WARN. W disagree. The fact that

at-will enployees in Mssouri may not sue their enployers for wongful
di scharge -- unless the discharge violates public policy, id., Luethans v.
Washington Univ., 838 S.W2d 117, 119-20 (Mb. C. App. 1992) -- does not

preclude us fromfinding that a WARN action is nost closely anal ogous to
a contract action. See, e.q., Frymire, 61 F.3d at 764 (applying contract

limtations period even though Colorado is at-will enploynent state).

Furthernore, as the plaintiffs point out, the five-year statute of
limtations applied by the district court belowis not linited to contract
cl ai ns. It covers actions for breach of an obligation as well, and the
M ssouri courts have held that Mb. Rev. Stat. § 516.120(1) governs actions
based on an obligation created by a statute. See Colenan v. Kansas G ty,
173 S.w2ad 572, 577 (M. 1943), and Barberi v. University Cty, 518 S.W2d
457, 458 (Mo. Ct. App. 1975) (both dealing with clains for additional
conpensati on owed based on city ordi nance).
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I V.

Because the plaintiffs filed this action well within the applicable
five-year statute of linmtations, we affirmthe decision of the district
court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.

-11-



