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PER CURI AM

Lanont Ashl ey, a Mssouri state prisoner, appeals froma final order
entered in the United States District Court® for the District of M ssouri
adopting the report and recomendation of the magi strate judge? and denyi ng
Ashley's petition for a wit of habeas corpus pursuant to 28 U S.C § 2254.
Ashley v. Ganmon, No. 4:91 CV 2332 (E.D. M. Feb. 24, 1995) (order adopting
report and recommendation). For reversal, Ashley argues that the district

court erred in (1) failing to find that his procedural default was excused
by cause and prejudice and (2) denying his request for an evidentiary
hearing. Ashley nmaintains that, but for these errors,
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he woul d have prevailed on the nerits of his constitutional claim For the
reasons di scussed below, we affirm

Ashl ey was convicted in Mssouri state court on eight counts of
burglary in the second degree upon a plea of guilty entered on February 2,
1990. He was sentenced to seven concurrent terns of fifteen years
i nprisonnment and one consecutive term of five years, for an aggregate
sentence of twenty years. |In determning his sentence, the trial court
sentenced Ashley as a class X of fender based upon Ashley's admission at his
plea hearing that he had at |east three prior felonies. Following his
conviction, Ashley filed a notion for postconviction relief in state court
claimng that he received ineffective assistance of trial counsel and that
he was inproperly sentenced as a class X offender. He was appointed
counsel . The state court denied Ashley's notion, and his appointed counse
filed an appeal, asserting only the ineffective assistance claim The
M ssouri Court of Appeals affirned the denial of Ashley's notion for
postconviction relief.?

Ashley filed this petition pro se in federal district court, seeking
a wit of habeas corpus on grounds that the state trial court inproperly
sentenced him as a class X offender, in violation of his due process
ri ghts. Upon review, the mmgistrate judge recommended denial of the
petition on grounds of procedural default which was not excused by cause
and prejudice and which did not result in a fundanental nmiscarriage of
justice. Ashley v. Gammon, No. 4:91 CV 2332 (Cct. 14, 1994) (mmgistrate
judge's report and recommendation). By order dated February 24, 1995, the

district court adopted the magistrate judge's report and recommendati on and

Ashl ey also filed a separate pro se petition for wit of
habeas corpus wth the Mssouri Court of Appeals in which he raised
the issue of his sentencing as class X offender. That petition was
denied. He filed an identical pro se petition with the M ssouri
Suprene Court, which was al so deni ed.
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deni ed Ashley's request for an evidentiary hearing. 1d. (Feb. 24, 1995).

Ashl ey argues that his appoi nted counsel, on appeal fromthe denial
of postconviction relief in state court, was ineffective in failing either
to assert the class X of fender sentencing issue as an i ndependent ground
for appeal or to incorporate this issue into his ineffective assistance
claim He also maintains that it was clearly his personal intention to
appeal the sentencing issue, as evidenced by his contenporaneous filings
of pro se petitions for a wit of habeas corpus in the Mssouri Court of
Appeal s and the M ssouri Suprene Court, in which he did specifically raise
the sentencing issue. Thus, he argues, he has denonstrated both cause and
prejudice to excuse his appoi nted counsel's procedural default in failing
to appeal the class X offender issue to the Mssouri Court of Appeals in
the postconviction relief proceedings. Upon review, we note that there is
no constitutional right to effective assistance of postconviction relief
counsel and, accordingly, ineffective assistance of postconviction relief
counsel is not a basis for showi ng cause to overcone a procedural default
in a federal habeas acti on. Col eman _v. Thonpson, 501 U.S. 722, 752-54
(1991) .4

Ashl ey separately argues that the district court erred in denying him
an evidentiary hearing pursuant to 28 U S.C. § 2254(d).

“W al so reject Ashley's suggestion that the class X of fender
status issue was inplicitly included in Ashley's appeal fromthe
deni al of postconviction relief, or that this court can sonehow
presume an intent to include the class X offender issue in that
appeal . See Duncan v. Henry, 115 S. . 887, 888 (1995) (per
curiam (requiring specificity of claimin state court in order to
preserve it for collateral attack in federal court). Mreover, the
substance of Ashley's claim is that his status as a class X
of fender was not established in accordance with proper state
statutory procedures; thus, his claimis grounded in state |aw and
fails to assert a violation of the Constitution or laws or treaties
of the United States within the neaning of 8§ 2254.
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Ashl ey contends that he never received a full and fair hearing in state
court and that the factual dispute regarding his actual crimnal record had
never been fully devel oped and properly decided in state court. Even if
we were to assune that Ashley has alleged facts which, if proven, would
entitle himto relief, we hold that the record before the district court
was adequate and that Ashley has not shown, nor does it appear, that any
of the grounds for requiring such an evidentiary hearing, as set forth in
8§ 2254(d), has been established. W therefore hold that the district court
did not err in declining to hold an evidentiary hearing in the present
case. Accordingly, the order of the district court is affirnmed. See 8th
Cir. R 47B
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