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Before RICHARD S. ARNOLD, Chief Judge, HENLEY, Senior Circuit Judge, and
FAGG GCircuit Judge.

HENLEY, Senior Circuit Judge.

This is a diversity of citizenship action arising froma traffic
accident involving two tractor trailer trucks on Interstate 55 in eastern
Arkansas. Plaintiff Jerry Haynes (of Arkansas) was driving a truck for

Ozark Truck Lines (of Tennessee). Def endant Richard MCormck (of
M ssouri) was driving a truck for co-defendant Bee-Line Trucking (al so of
M ssouri). Haynes' truck (going about 66 or 67 niles per hour) cane up

behi nd and struck the truck driven by McCorm ck (which was noving at only
20 to 30 miles per hour).

Haynes was injured in the accident and sued both driver MCormck and
Bee- Li ne Trucki ng for damages on grounds that the MCornick/Bee-Line truck
was being negligently operated at below the posted m ninum speed |init.
The suit was originally filed by



Haynes in Arkansas state court. Because there was conplete diversity of
citizenship between the plaintiff and defendants, the action was renobved
by the defendants to the United States District Court for the Eastern
District of Arkansas. The case was tried to a federal jury sitting in
Jonesboro, Arkansas, which returned a verdict in favor of plaintiff Haynes
in the amobunt of $250, 000.

Both at the end of plaintiff's case and at the close of the trial
defendants noved for judgnent as a matter of law. The defendants al so
tinmely objected to certain jury instructions. Finally, after the verdict
the defendants noved for a newtrial or remttitur. Al of these notions
were overruled by the district court.?

Def endants McCorm ck and Bee-Line filed a tinely notice of appea
fromthe judgnent of the district court under 28 U S.C. 8§ 1291. Defendants
raise three principal assertions of error: (1) the district court erred in
denyi ng defendants' notions for judgnent as a matter of |aw because the
plaintiff failed to prove defendants proximtely caused plaintiff's
injuries; (2) the district court erred in instructing the jury on Arkansas
| aw regardi ng the applicable standards of care; and (3) the district court
erred in denying defendants' notion for newtrial or remttitur because the
evi dence did not support the anobunt of the jury's verdict.

Finding no reversible error in any of the rulings conplained of, we
affirmthe judgrment of the district court.

Backgr ound
The traffic accident in question occurred at approximately 6:15 p. m
on August 28, 1990, near Osceol a, Arkansas. Defendant

The Honorabl e Stephen M Reasoner, Chief Judge, United States
District Court for the Eastern District of Arkansas.
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McCormick testified that he was driving north on Interstate 55

when he began experiencing a problemw th his truck. The truck |ost power
and woul d not go faster than 20-30 nmiles per hour. MCornmick testified
that he believed he was either running out of fuel or having a fuel filter
probl em

McCorm ck said that he had been having the fuel problemfor about 35
mles, but had decided to go on. He had decided not to pull off onto the
shoul der, not to use his CBradio to call for help, not to stop at a rest
stop, and not to exit at either of two highway exits he passed. MCorm ck
testified that he was driving in the right hand ane with his energency
flashers on and trying to make it to the Blytheville, Arkansas, highway
exit.

Plaintiff Haynes testified that he was also driving in the right hand
| ane travelling north on Interstate 55 behind another large tractor-trailer
truck. The other truck suddenly switched fromthe right to the left |ane
and Haynes found hinself comng up very quickly behind the sl ow novi ng Bee-
Li ne truck driven by McCornmick. Haynes said that he tried to nove to the
left lane to avoid running into McCormck's truck but that he could not do
so because there were two autonobiles in the |left lane next to him Haynes
al so braked to try to stop before he hit the MCormck truck, but the
di stance was too short to bring his truck to a stop. The Haynes truck hit
t he McCor mi ck/ Bee-Line truck from behind and Haynes was i nj ured.

Haynes' suit alleged that he was injured as a result of the
negl i gence of McCormick in operating his truck at a speed whi ch was bel ow
t he posted m ni mum speed and too slow for conditions. Haynes alleged that
Bee-Line was also liable for his injuries because MCorm ck's negligent
actions occurred within the scope of his enploynent for Bee-Line.
Def endants Bee-Line and MCorm ck defended on the theory that Haynes
injuries were proximately caused by his own negligence and not the
negl i gence of MCormni ck



Motions for Judgnent as a Matter of Law

Def endants Bee-Line and MCornick first contend that they were
entitled to judgnment as a matter of |aw under Federal Rule of Civil
Procedure 50. Rule 50 provides in relevant part:

(a) Judgnent as a Matter of Law.

(1) If during a trial by jury a party has been fully
heard on an issue and there is no legally sufficient
evidentiary basis for a reasonable jury to find for that
party on that issue, the court nmay determne the issue
against that party and may grant a notion for judgnent as
a matter of law .

W review de novo the denial of a notion for judgnent as a matter of

law, applying the sane standard as the district court. Fox v. T-H
Continental Limted Partnership, No. 95-2660 (8th Cir. 1996) (slip op. at
5-6). Defendants concede that under the applicable standard they have a

heavy burden to bear:

In ruling on a notion for [judgnent as a matter of |aw],
the district court nust (1) consider the evidence in the
light nost favorable to the prevailing party, (2) assune
that all conflicts in the evidence were resolved in favor
of the prevailing party, (3) assune as proved all facts
that the prevailing party's evidence tended to prove, and
(4) ogive the prevailing party the benefit of al
favorabl e inferences that may reasonably be drawn from
the facts proved. That done, the court nust then deny
the notion if reasonabl e persons could differ as to the
concl usions to be drawn fromthe evidence.

TEC Floor Corp. v. WAl-Mart Stores, 4 F.3d 599, 601 (8th G r.1993) (quoting
Western Am, Inc. v. Aetna Casualty & Surety Co., 915 F.2d 1181, 1183 (8th
Cr. 1990)).

Despite this heavy burden, Bee-Line and McCornick contend that they
were entitled to judgnment as a matter of |aw because there was no
substantial evidence that the accident and resulting injuries occurred from
McCorm ck driving belowthe minimumspeed |limt. They say that it is just
as likely that the accident woul d have



occurred if MCormck was driving 45 mles per hour which is the authorized
m ni nrum speed. Def endants argue that the only way the jury could have
found for the plaintiff on the proxi nate cause i ssue was by specul ati on and
conj ecture, because there was neither direct nor circunstantial evidence
to support the verdict.

W agree with the district court that there was sufficient evidence
of proximate cause to submt the issue to the jury and therefore defendants
were not entitled to judgnent as a matter of |aw. Se TEC
Fl oor Corp., 4 F.3d at 601-602. See also John Cheeseman Trucking, Inc. v.
Dougan, 853 S.W2d 278, 280-81 (Ark. 1993). Bot h Haynes and McCorm ck
testified about the accident as did the state trooper who investigated the

accident at the scene. There was plenty of evidence, both direct and
circunstantial, that the reason for the accident was that MCormn ck stayed
on the road even though he could only go about 20-30 niles per hour

Accordingly, we hold that the district court did not err in failing
to grant the defendants' notions for judgnent as a matter of |aw

Jury lnstructions

Next the defendants nmmke several challenges claimng that the
district court's instructions to the jury were erroneous.

(a) Sudden Energency Instruction

In instructing the jury, the district court gave the so-called sudden
energency instruction which relaxes the standard of care that a person
(such as the plaintiff Haynes) is charged with when he finds hinself in a
sudden ener gency situation:

A person who is suddenly and unexpectedly confronted with
danger to hinself or others, not caused by his own
negligence, is not required to use the sane judgnent that
is required of himin cal ner and nore del i berate nonents.
He is required to use only the care a reasonably carefu

person would use in the sane situation. However, this
rule applies in evaluating the actions of M. Haynes only
if you find that the energency situation was not



caused by any negligence on M. Haynes' part.

(Jury Instruction No. 14).

Bee-Line and M:Cormick contend that under Arkansas |aw the sudden
energency instruction should not have been given, if the energency arose
even in part fromthe negligence of Haynes hinself. They argue that it was
daylight, the road was dry, straight, and flat, and that therefore it nust
be true that Haynes would not have rear-ended McCormick's truck but for
sone negligence on his own part in failing to start braking in tine.

We di sagr ee. Upon our review of the record we believe that the
district court was correct in concluding that the evidence could be taken
to indicate Haynes had played no part at all in creating the danger, i.e.
t he McCormi ck/ Bee-Line vehicle travelling very slowy on a busy interstate
hi ghway. Therefore, it was up to the jury to eval uate the reasonabl eness
of Haynes' conduct under the relaxed standard of the sudden energency
instruction. This is exactly what Instruction No. 14 said.

We do not believe that the cases fromthe Arkansas Suprene Court
cited by defendants require a different result. It is true that on the
surface the Arkansas cases nmay seemto be in sone disarray; however, we
believe that carefully read the results in the cases can be reconciled
based upon variations in the facts.

In Druckenmller v. Cuff, 873 S.W2d 526, 530-32 (Ark. 1994), the
Arkansas Suprene Court reviewed a nunber of its decisions on the sudden

energency instruction and concluded that the instruction should not be
gi ven when "an energency arises wholly or partially fromthe negligence of
t he person who seeks to invoke the sudden energency doctrine." The court
held on the facts of Druckenmiller that the trial court had properly

refused to give the instruction because Ms. Druckenniller was herself
partly responsible for the enmergency. She had a clear view of a vehicle
turning into the intersection in front of her and yet she failed to brake
in tine.



Simlarly, the Arkansas Suprene Court ruled in Frisby v. Agerton Logging,
Inc., No. 95-816 (Feb. 19, 1996) (slip op. at 6-8), that the sudden
emergency instruction should not be given where there was evi dence that the

vehicles of both plaintiff and defendant were over the center line of the
road when the accident occurred.

On the other hand, the Arkansas Suprene Court has upheld the giving
of the sudden energency instruction on facts simlar to those of the case
at hand. In Thonson v. Littlefield, 893 S.W2d 788, 792-93 (Ark. 1995),
Tritt came upon an accident involving three other cars. He tried to avoid

the other vehicles but was unable to stop before hitting them The
plaintiffs argued that the trial court erred in giving the sudden energency
instruction on grounds sinmlar to the argunents advanced by MCorni ck and
Bee-Line here. They contended that Tritt nust have been at |east partially
negligent in failing to maintain a proper |ookout, failing to nmaintain
proper control of his vehicle, and failing to stop in tine. The Arkansas
Suprene Court, however, rejected this contention

In the present case, Tritt in no way caused the danger
with which he was confronted, but instead only becane
aware of the danger caused by another (or others),
perceived the energency and acted in accordance with the
stress caused by the danger. The issue becane one of
fact as to whether Tritt used only the care that a
reasonably careful person would wuse in the sane
situation, not whether he was entitled to [the sudden
energency instruction]. Tritt clearly was entitled to
t he sudden energency instruction, since he did not create
t he energency.

893 SSW 2d at 792 (citations onmitted).

Thus, the common rationale of the recent Arkansas cases appears to
be that the instruction is appropriate where the requesting party played

no role in creating the sudden energency danger. |n the present case, the
sudden danger -- the very sl ow nobving vehicle appearing suddenly in the
roadway -- was not created



by any action of plaintiff Haynes. Accordingly, we hold that the district
court did not err in giving the sudden energency instruction on the facts
of this case.

(b) Instruction on Right to Assume Others will use Ordinary Care

The district court instructed the jury as foll ows:

Every person using ordinary care has a right to assune,
until the contrary is, or reasonably should be apparent,
t hat every other person will use ordinary care and obey
the law. To act on that assunption is not negligence.

(Jury Instruction No. 13).

Bee-Line and MCormick contend that, although this instruction is
normal ly correct in highway accident cases, it was error for the court to
give that instruction here, because it created an i nference or presunption
that Haynes was exercising ordinary care. They argue that this instruction
can only be given in a case where there is no dispute over whether a party
was using ordinary care. They further say that this instruction
essentially left the jury no alternative but to assune that Haynes was not
at fault and that MCornick and Bee-Line therefore nust have been at fault.

W disagree. As the district court stated, it is just as likely that
the jury interpreted the instruction's reference to "every person using
ordinary care" to apply equally to plaintiff Haynes and defendant
McCormick, i.e., if either was using ordinary care he was entitled to
assune the other would al so use such care. Moreover, it appears that the
defendants' argunment nmay prove too nmuch. |If their view were adopted the
instruction could seldom be given, because in nearly every contested
accident case the defendants contend that the plaintiff was also partly at
faul t.

We believe that the instruction correctly states Arkansas |aw and
that the district court did not err in giving the instruction



on the facts of this case. See, e.q., Purtle v. Shelton, 474 S.W2d 123,
126 (Ark. 1971); Blythe v. Byrd, 472 S.W2d 717, 719 (Ark. 1971).

(c) LInstructions regarding the Violation of Statutes, O dinances or
Reqgul ati ons

Appel  ants next contend that the district court erred in giving two
i nstructions which allowed the jury to consider that defendants' violation

of a statute, ordinance, or regulation could be evidence of negligence.

First, the defendants attack the giving of Instruction No. 18 which
said that violation of a statute or ordinance (here the statute providing
a mninmmspeed limt of 45 and also a statute prohibiting inpeding the
normal flow of traffic) could be evidence of negligence:

A violation of one or nore of these statutes, although
not necessarily negligence, is evidence of negligence to
be considered by you along with all the other facts and
circunstances in the case

(Jury Instruction No. 18).

Second, the defendants attack the giving of Instruction No. 19 which
said that the violation of a federal highway regul ation prohibiting the
operation of a vehicle in a manner likely to cause an acci dent or breakdown
coul d be evidence of negligence:

A violation of this regulation, although not necessarily
negl i gence, is evidence of negligence to be considered by
you along with all the other facts and circunstances in
thi s case.

(Jury Instruction No. 19).

Def endants argue that both of these instructions created confusion
for the jury and suggested that they were to apply



sonet hing other than the ordinary tort |aw standard of care.

We disagree. Both of these instructions are nodelled on Arkansas'
Model Jury Instruction 903, which is a commonly accepted fornul ati on of
Arkansas | aw on evidence of negligence. See, e.qd., Russell v. Watkins, 678
S.W2d 762, 765 (Ark. 1984). W see nothing erroneous about giving either
of these instructions which properly said that the jury could consider

violations of statutes or regulations (if proved) as evidence of
negl i gence.

Mtion for a New Trial or Remittitur Based on the Excessiveness of the
Verdi ct

The jury awarded Haynes $250, 000 i n conpensatory damages. Bee-Line

and McCormick contend that Haynes only submtted evidence of a total of
$26, 000 in nedical expenses and | ost wages. Thus, they contend that the
award was nearly ten tines greater than the evidence coul d support.

W review the denial of a notion for newtrial or remttitur only for
cl ear abuse of discretion. Norton v. Carenark, Inc., 20 F.3d 330, 334, 340
(8th Cir. 1994). The defendants have not satisfied that standard here
As Haynes notes, there was plenty of testinony about his continued pain and

suffering and his loss of use of his leg fromthe accident. Thus, the jury
was entitled to include in its award Haynes' future pain and suffering and
possible loss of future incone in addition to the nedical expenses and | ost
wages whi ch had al ready occurred.

We believe that the district court properly left the anmount of
danmages to the discretion of the jury based on the evidence and that the

district court did not err in refusing a newtrial or remttitur

For the reasons stated above, the judgnent of the district court is
in all respects affirned.
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A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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