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PER CURI AM

Denny Shel by Herndon chal | enges the sentence i nposed by the district
court! after he pleaded guilty to possessing cocaine base (crack) wth
intent to distribute, in violation of 21 U S.C. 8§ 841(a)(1) & (b)(1)(B)
We affirm

Herndon's presentence report (PSR) assigned a Category Il crimnal
hi story, based on two juvenile delingquency adjudications in the St. Louis
Juvenile Court. Herndon filed witten objections, stating that he was
"only a Category |." Herndon al so contended his base offense | evel should

have been cal cul ated under the | ess onerous Quidelines provision governing
powder cocaine. To not do so, he naintained, would violate his due process
and equal protection rights. The district court denied Herndon's request
to continue his sentencing until Decenber 1995, by which tine Congress
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was to act on a proposed Quidelines anendnent equalizing the penalties for
powder and crack cocai ne.

At sentenci ng, Her ndon's counsel denied that the juvenile
adj udi cati ons exi sted because he had "never received any such records" and,
based on the infornmati on he had been able to obtain, he was not convi nced
that there "[was] in fact a conviction" for crimnal history purposes.
After hearing the testinony of the probation officer who prepared Herndon's
PSR, the district court overruled the crimnal-history objection, finding
that the information set forth in the PSR was accurate. The district court
al so overrul ed Herndon's offense-|evel objection, noting the specul ative
nature of Herndon's reliance on the proposed Cuidelines anendnent. The
court sentenced Herndon to 63 nonths inprisonnent and four years supervised
rel ease. This appeal foll owed.

It is well-recognized that "the [PSR] is not evidence and is not a
legally sufficient basis for nmking findings on contested issues of
material fact." United States v. Hammer, 3 F.3d 266, 272 (8th Cir. 1993),
cert. denied, 114 S. C. 1121 (1994). In resolving disputed factual
matters, the district court nmay rely on hearsay evidence bearing

“sufficient indicia of reliability to support its probable accuracy,
United States v. Cassidy, 6 F.3d 554, 557 (8th CGr. 1993) (quoting U S. S G
8§ 6Al1.3(a)), including uncorroborated hearsay if the defendant has an

opportunity to rebut the evidence, United States v. Waver, 906 F.2d 359,
360 (8th Cir. 1990) (per curiam.

Here, the probation officer--a nineteen-year veteran--testified that
identifying information he obtained from Herndon nmatched the information
contained in the juvenile court records; that he had no reason to believe
the records related to anyone other than Herndon; that he recorded the
information by hand, because he was prohibited from photocopying the
records, and dictated the report fromhis witten notes; and that the



information detailed in the PSR accurately reflected the information
contained in the juvenile court records. Herndon availed hinself of the
opportunity to cross-exami ne the probation officer as to the preparation
of the PSR Wile Herndon denied that the juvenile court records existed,
he did not deny that the adjudications had occurred, and he adnitted that
he never attenpted to view the records. Under these circunstances, we
conclude the district court acted within its discretion in determning that
the probation officer's hearsay testinony was sufficiently reliable to
support the use of the juvenile adjudications in the calculation of
Herndon's crimnal history category. See Cassidy, 6 F.3d at 557 (whether

hearsay is sufficiently reliable is fact-driven question entrusted to
district court's sound discretion); cf. United States v. Wse, 976 F.2d
393, 403-04 (8th Gr. 1992) (en banc) (concluding that probation officer's
hearsay testinony--based on information received from anot her gover nnent

agency and personnel in prosecutor's office--was sufficiently reliable, and
noting that record included nothing to indicate probation officer had any
reason to lie, or to distort or msrepresent facts), cert. denied, 507 U.S.
989 (1993).

Finally, we reject Herndon's challenge to his offense-Ievel
cal culation. W conclude the district court did not abuse its discretion
i n denying Herndon's conti nuance notion, because Herndon was specul ating
t hat Congress woul d adopt the proposed anendnent. See United States v.
Urich, 953 F.2d 1082, 1085 (8th GCir. 1991) (standard of review.
Regar dl ess, Herndon was not prejudiced by the denial of the nption because

Congress rejected the proposed anendnent. See id. at 1085 (denial of
conti nuance notion not reversible absent prejudice); see also United States
v. Lanere, 980 F.2d 506, 512 (8th G r. 1992) (no error in not applying
proposed but unadopted change to Quidelines).

Accordingly, the judgnent is affirned.
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