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PER CURI AM

Darren Smith, a newy-hired, off-duty, out-of-uniformpolice officer,
chased suspect Eric Wolfolk on foot to make an arrest, cornered Wolfolk
in a narrow carport where the two struggl ed, and shot and killed Wol fol k
when he began hitting Smith in the head with a plastic trash can |id.
Whol fol k's parents then conmenced this 8§ 1983 action, asserting a Fourth
Anendnent excessive force claimagainst Smth and a failure-to-train claim
against Smth's enployer, the Gty of Pine Bluff, Arkansas. The district
court?! deni ed defendants' notion for summary judgnent and they appeal
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argui ng that we have jurisdiction because the district court denied Snith's
claimof qualified inmunity.

The Suprene Court narrowed our jurisdiction to hear interlocutory

qualified imunity appeals when it linmted such appeals to a district
court's "determ nation about pre-existing 'clearly established [|aw"
Johnson v. Jones, 115 S. C. 2151, 2158 (1995). In this case, the |aw

concerning when a police officer may use deadly force to arrest a fleeing
suspect was established in Tennessee v. Garner, 471 U.S. 1, 11-12 (1985):

[I]f the suspect threatens the officer with a weapon or there
is probable cause to believe that he has conmitted a crine
involving the infliction or threatened infliction of serious
physical harm deadly force nmay be used if necessary to prevent
escape, and if, where feasible, sone warning has been given.

After reviewing the facts presented in the summary judgnent notion papers,
the district court denied Smth's notion for summary judgnent on qualified
i mmuni ty grounds because it found genui ne issues of fact regardi ng whet her
Whol fol k was a fleeing fel ony suspect, whether Wolfolk knew Snith was a
police officer, whether Wolfolk was harnming Smth or was a threat to harm
ot hers, and whether Smith acted reasonably in entering the cranped carport.

As the Suprene Court predicted in Johnson v. Jones, its new standard

of appealability can be difficult to apply. See., e.qg., Mller v. Schoenen
No. 95-1766, 1996 W. 63301 (8th Cir. Feb. 15, 1996). In this case, Smith
has dealt with that difficulty by ignoring it. After careful review of the

summary judgnment record, we conclude that this is the type of fact-based
qualified immnity decision that is not appropriate for interlocutory
appeal

The Gty has al so appealed the district court's denial of the Cty's
nmotion for summary judgnment. W conclude that the



Whol fol ks' failure-to-train claimagainst the City is not "inextricably
intertwined" with Smith's claimof qualified immunity. Therefore, even if
we could review Smith's claim of qualified inmmunity, we would have no
jurisdiction to imedi ately review the district court's denial of summary
judgnent to the City. See Swint v. Chanbers County Commin, 115 S. Ct.
1203, 1212 (1995); Kincade v. City of Blue Springs, 64 F.3d 389, 394-95
(8th Cir. 1995).

The appeal is dismssed for lack of jurisdiction.
A true copy.
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