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Marcus WIllians (Marcus) and Cortez WIllians (Cortez) appeal their
convi ctions and sentences for conspiracy to distribute and distribution of

crack cocai ne. Both appellants challenge the sufficiency of the
governnent's evidence regarding the quantity of



drugs for which they were held responsible at sentencing. Mar cus al so
chal | enges the qualifications of a nenber of his jury.

l. BACKGROUND

Marcus and Cortez Wl lians were charged with conspiracy to distribute
and distribution of cocaine base. A wonan naned Mary WIllians was on the
jury venire. During voir dire the court asked defendant Marcus WIIlians
to stand and inquired, "Do any nenbers of the jury panel know Marcus
WIllianms?" My WIllianms did not respond. Later during voir dire, the
governnent asked Mary WIllians specifically, "Have you ever run across the
names of these two defendants?' Mary WIIlians responded, "Not that | know
of." At the conclusion of voir dire, Mary WIllians was selected to be on
the jury.

At trial, the governnent called H ghway Patrol Trooper Paul a Wodr uf f
and an infornmant, Janes Suggs, as w tnesses. Wodruff testified that, with
the hel p of Suggs, she bought drugs fromthe defendants on Cctober 1, 1993,
in a school parking lot. Even though she purchased only one-quarter ounce
of cocai ne base, she testified that the defendants were in possession of
at | east one ounce at that tine.

Marcus' s defense was one of misidentification. He clained he was not
involved in the alleged transaction, but that another nan, also naned
Marcus WIllians, was the real culprit.? The jury did not believe the
m sidentification defense. Following a three-day trial, it convicted the
defendants of both counts. After trial, Marcus clained that the "ot her"
Marcus WIlians, upon whomhe tried to blane the drug transaction, was the
grandson of juror Mary

This theory appears to be stronger in hindsight than at
trial. In fact, the trial testinony regarding the "other" Marcus
WIlliams consisted solely of tidbits from the defense's cross-
exam nation of Suggs and its direct exam nations of Marcus and
Cortez. At best, this testinony nerely established that another
Marcus WIIians existed.
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WIllianms. Subsequently, Marcus noved for a new trial alleging juror Mary
Wllians wthheld information during voir dire which would have
disqualified her fromserving on the jury. The notion was deni ed.

At sentencing, Suggs testified to nany drug transactions, in addition
to the school parking lot sale, in which he and the defendants were
i nvol ved.? Suggs was the only witness who testified to these transacti ons.
The district court held the defendants responsible for the entire one ounce
(28.35 grans) of cocaine base involved in the school parking lot sale. The
district court also accepted part of Suggs's testinony and used it to set
the defendants' base offense levels.® Mircus was sentenced to 240 nonths
i mprisonnent and five years supervised release. Cortez was sentenced to
156 nonths inprisonnent and five years supervised rel ease. Mar cus and
Cortez appeal their convictions and sentences.

. DI SCUSSI ON

A Drug Quantity

Both appellants naintain that their sentences are inproper because
the governnent failed to prove, by a preponderance of the

2Suggs estimated he had purchased at |east one kil ogram of
cocai ne base from Marcus, typically in one-sixteenth ounce or one-
quarter ounce quantities. Suggs further estimated 30 to 40
purchases from Cortez, in simlar quantities. This suggests that
over 100 sal es of cocai ne base occurred between the defendants and
Suggs.

SMar cus' s presentence report recommended a base offense | evel
of 38. At sentencing, the district court found that 36 was a nore
appropriate base offense level. U S S G 82D1.1(c)(2) (at |east
500 grans, but less than 1.5 kil ograns of cocaine base). Cortez's
presentence report recomended a base offense |evel of 36. At
sentencing, the district court found that 32 was a nore appropriate
base offense level. U S S G 82D1.1(c)(4) (at least 50 grans, but
| ess than 150 granms of cocai ne base).

- 3-



evi dence, the drug quantities for which they were held responsible. The
sentencing guidelines provide that, in deternining the appropriate base
of fense level, the sentencer is to consider all acts and om ssions that
"were part of the sane course of conduct or comon schene or plan as the
of fense of conviction." US S G 81Bl1.3(a)(2). |In so doing, the district
court considered Suggs's testinony. Appellants claimthat Suggs's status
as an informant, exchanging information for leniency in his own sentencing,
proves the unreliability of his testinony. Because Suggs was the only
witness who testified to these other drug transactions, the appellants
argue that the government's evidence was insufficient to prove their
i nvol verrent in those sal es.

Al t hough t he governnent nust prove all elenents of a crine beyond a
reasonabl e doubt, the governnent need only prove drug quantity, for purpose

of sentencing, by a preponderance of the evidence. United States v.
Snmiley, 997 F.2d 475, 481 (8th Cir. 1993). The district court's

cal culation of drug quantity is reviewed under a clearly erroneous standard
and will be upheld absent a definite and firmconviction that a m stake has
been nade. United States v. Sinmons, 964 F.2d 763, 773 (8th Cr.), cert.
denied, 506 U S. 1011 (1992). In this case, we are convinced that no such
ni st ake was nade

Suggs's testinony, although not entirely credited by the district
court, established Marcus's rather extensive involvenent in drug
trafficking from Cctober 1992 to Septenber 1993 and Cortez's sinilar
i nvol vement from July 1993 to Septenber 1993.4 To arrive at 36 for
Marcus's base offense level, the district court found that Marcus was
responsi bl e for at |east 500 grans of cocai ne base, based on the testinony
of Wbodruff and Suggs. Simlarly, to arrive at 32 for Cortez's base
of fense |l evel, the district court

‘ln Septenber 1993, Suggs was arrested for drug offenses and
began to assist the governnent as an infornmant.
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found that Cortez was responsible for at least fifty grans of cocai ne base,
al so based on the testinmony of Wodruff and Suggs. Suggs's testinony al one
established ranges in excess of these anpunts. The district court's
cal cul ati on was supported by sufficient evidence and, therefore, was not
clearly erroneous.

B. Juror M sconduct

Marcus clains that he should be given a new trial due to juror Mary
Wllians's alleged failure to disclose material information on voir dire.
The test for whether a new trial should be given under such circunstances
was set forth in McDonough Power Equip.. Inc. v. Greenwod. 464 U.S. 548,
556 (1984). See also Bennett v. Lockhart, 39 F.3d 848, 853 (8th Gr. 1994)
(application of McDonough in crimnal case), cert. denied, 115 S. C. 1363

(1995). Under McDonough, the party challenging the juror's qualifications
must show that the juror failed to honestly answer a material question on
voir dire and that a correct response woul d have provided a valid basis for
a chal l enge for cause. MDonough, 464 U S. at 556. The district court has
broad discretion in handling allegations of juror msconduct and its
decision will be affirned absent an abuse of discretion. United States v.
Wley, 997 F.2d 378, 383-84 (8th Cir.), cert. denied, 114 S. C. 600
(1993). Upon review of the record, we find no abuse of the district

court's discretion in denying the new trial notion.

There has been no showing that juror Mary WIllians deliberately
concealed infornmation or failed to honestly answer any question on voir
dire. She was not asked whether she had a grandson nanmed Marcus WIIians
or whether the nane Marcus WIllians, in general, was fanmliar to her.
| nst ead, she was asked whet her the nanes of "these two" defendants neant
anything to her. Apparently, they did not. Because Marcus has failed to
reveal any false or msleading answer to any question propounded on voir
dire, anewtrial is not warranted. For these sane reasons, a post-trial



evidentiary hearing on whether misconduct occurred is al so unwarranted.
See, e.qg., United States v. Mises, 15 F.3d 774, 778 (8th Cir.), cert.
denied, 114 S. Ct. 2691 (1994).

What occurred here was not an ideal textbook voir dire. However, the
def ense was nost familiar with the claimof msidentification and was in
the best position to question the jury regarding the "other" Marcus
Wllians. |Instead, the defense did not ask any questions during voir dire
regarding the "other" Marcus Wllianms or nention himduring its opening
statement. See, e.qg., United States v. Hoel scher, 914 F.2d 1527, 1542 (8th
CGr. 1990) (defense counsel's failure to question juror on voir dire raised

"strong suspicion" that counsel deliberately ganbled on possibility of
favorable juror), cert. denied, 498 U S. 1090 (1991). Thus, the defense
assuned the risk that it would get jurors famliar with the "other" Marcus

WIllianms. W have considered the renainder of appellants' clainms and find
themto be without merit.

[11. CONCLUSI ON

W find no error in the district court's calculation of drug
gquantities for sentencing or in its refusal to grant a new trial for
al l eged juror nmisconduct. Accordingly, we affirm
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