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Bef ore BEAM MORRI S SHEPPARD ARNOLD, Circuit Judges, and ALSOP,” District
Judge.

ALSOP, District Judge.

Appellants Leonard Rifkin, et al., bring this action claimng
McDonnel | Douglas Corporation violated their rights under the
Worker Adjustnent and Retraining Notification (“WARN') Act by
failing to provide tinmely notice to workers who suffered an
enpl oynent loss. 29 U S.C. 88 2101-09 (1992). They appeal the
District Court’s ruling that there was no “mass |ayoff” as defined

*The HONORABLE DONALD D. ALSOP, United States District Judge
for the District of Mnnesota, sitting by designation.

'The Honorable Lawence O Davis, United States Mugistrate
Judge fo the Eastern District of Mssouri, to whomthe case was
referred for final disposition by consent of the parties pursuant
to 28 U S.C. 8§ 636(c)(1988).



in the WARN Act because the requisite 500 enpl oyees did not suffer
an enploynent |oss and, because there was no “mass layoff”, the
WARN Act does not apply. W affirm

In early 1992, Leonard Rifkin and Janmes F. Hutson were
enpl oyees of McDonnell Douglas Corporation in the netropolitan St.
Loui s area. Bet ween Cctober 16, 1992 and January 14, 1993, 609
enpl oyees, including appellants, were laid off by MDonnel
Dougl as. None of these enployees received the 60 days’ witten
notice required by the WARN Act.

These 609 enpl oyees worked at different locations in the St.
Louis netropolitan area. Five hundred sixty-two (562) enpl oyees
worked at the St. Louis County | ocation whereas 47 enpl oyees wor ked
at the St. Charles County location.?2 These two locations are 11 %
mles apart. Fifty-two (52) enployees were “part-tine” enpl oyees
as defined by the WARN Act (50 at the St. Louis County |ocation and
2 at the St. Charles County |ocation). Both parties agree the
part-time enployees do not count towards the requisite 500
enpl oyees. Thirty-five (35) enployees who had been laid off during
this period were rehired within six nonths (32 at St. Louis and 3
at St. Charles). Thirty-one (31) enployees elected early
retirenment in lieu of being laid off (all at St. Louis).

“There are actually two locations in St. Charles County and
numerous |l ocations in St. Louis County. The parties do not
di spute whether the locations wthin each separate county nay be
grouped together. The only dispute is whether those |ocations in
St. Louis County may be grouped together with the two St. Charles
County | ocations. Accordingly, we sinply refer to St. Louis
County and St. Charles County as two different |ocations as
opposed to nultiple |ocations.
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Appellants R fkin and Hutson filed suit in the Eastern
District of Mssouri on January 21, 1993 clai mng MDonnell Dougl as
violated the WARN Act. On August 11, 1993, appellants filed their
first anmended conplaint adding Gerald Blair as a plaintiff and
requesting they be allowed to bring the suit as a class action on
behal f of all MDonnell Douglas enpl oyees who were permanently laid
of f between COctober 16, 1992 and January 14, 1993. A notion for
class certification filed October 13, 1993 was denied by the
Honor abl e Charl es Shaw on Decenber 22, 1994.

McDonnel | Douglas filed its Mtion for Summary Judgnent on
January 7, 1995, arguing the WARN Act does not apply because there
was no “mass |layoff.” Under the WARN Act, at |east 500 enpl oyees
must suffer an “enploynment |loss” at a single site in order for
there to be a “nass layoff.”3 First, MDonnell Douglas argued the
St. Louis County and St. Charles County sites were not a “single
site” as defined by the WARN Act and thus the nunber of laid off
enpl oyees fromthese separate | ocations could not be aggregated for
purposes of neeting the 500 enployee requirenent. Second,
McDonnel | Dougl as argued that enpl oyees who were laid off and | ater
rehired within six nonths did not suffer an enploynent |oss as
defined by the WARN Act because their layoffs were not in fact
per manent . Finally, MDonnell Douglas argued the enployees who
opted for early retirenment in lieu of layoff did not suffer an
enpl oynent | oss as defined by the WARN Act.* The District Court

A “mass layoff” is also defined as a layoff of at |east 33
percent of the enployees, at a m nimumof 50 enpl oyees (excluding
part-tinme enployees). 29 U S.C. § 2101(a)(3). Appellant does not
argue this, however

“Appel | ants al so chal lenge the District Court’s denial of class
certification in the underlying matter. This issue wll not be
addressed because, as a result of the court’s present hol ding,
the issue is noot.
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granted MDonnel |l Douglas’s Mtion for Summary Judgnent. According
to the court below, the St. Louis and St. Charles sites were not a



“single site”, and those enployees laid off and rehired within six
nmont hs and those enpl oyees who opted for early retirenent in lieu
of layoff did not suffer an enpl oynent |oss. Accordingly, the 500
enpl oyee requi site nunber was not net.

M. Rfkin, et al., now appeal the D strict Court’s decision
in all respects.

Summary judgnent s appropriate when no genuine issue of
material fact remains and the novant is entitled to judgnent as a
matter of law Fed.RCv.P. 56(c). W review a grant of summary
j udgnent de novo, applying the sane standard as the trial court.
We view the record in the Iight nost favorable to the non-noving
party, with all reasonable inferences drawn in that party s favor.
Anderson v. Lliberty Lobby, Inc., 477 U S. 242, 255. But if the
record as a whole could not lead a rational trier of fact to find

for the non-noving party, there is no genuine issue for trial
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
587 (1987). W also review a district court’s interpretation of a
statute de novo. Crane v. Sullivan, 993 F.2d 1335, 1336 (8th Gr.
1993).

The WARN Act requires that an enpl oyer give 60 days’ notice to
all affected workers before ordering a mass layoff. 29 U S C 8
2102(a)(3). A mass layoff is defined as a reduction in force
whi ch:

(B) results in an enploynment |oss at the single site of
enpl oynent during any 30-day period for-
(1)(l)at least 33 percent of the enployees (excluding any
part-tinme enpl oyees); and
(I'l)at |l east 50 enpl oyees (excluding any part-tine
enpl oyees); or
(ii)at |least 500 enpl oyees (excluding any part tine
enployees); . . . 29 U S.C § 2101(a)(3).
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Appel I ant argues the WARN Act applies because, under 8§



2102(a)(3)(B)(ii), at least 500 enpl oyees suffered an enpl oynent
loss at the single site conposed of the netropolitan St. Louis
area, including the St. Charles County sites. The issues to be
determ ned on appeal all concern the aggregation of the nunber of
enpl oyees who suffered an enpl oynent | oss: (A  whet her
geographically separate sites, those located in St. Louis County
and those in St. Charles County, conpose a “single site”, thus
allow ng the aggregation of the nunber of laid off enployees at
both | ocations; (B) whether enployees at these |ocations who were
laid off and then rehired within six nonths suffered an enpl oynent
| oss as defined by 8§ 2101(a)(6); (C whether enployees at the St.
Louis sites who chose early retirenent in lieu of layoff suffered
an enploynment | oss as defined by 8§ 2101(a)(6).

A. Single Site

There is no statutory definition of “single site” of
enploynent in the WARN Act but Deparnment of Labor (“DOL")
regulations and coments provide significant guidance in
interpreting these provisions. The DOL Comrents to the WARN Act
state: “workers who suffer an enploynent |oss at another single
site of enploynent are not counted in determ ning whether plant
closing or mass |ayoff coverage thresholds are net.” DOL Conments,
54 Fed. Reg. 16,042, 16,047 (1989). The DCOL defines “single site
of enploynent” spatially by stating a “single site of enploynent
can refer to either a single location or a group of contiguous
| ocations.” 20 CF.R 8 639.3(i)(1)(1995). As a general rule,
geographically related facilities are single sites of enploynent
wher eas geographically separate facilities are separate sites. DOL
Comrents, 54 Fed. Reg. 16,042, 16,049-50 (1989).

Sites need not be contiguous in order to be considered a



“single site”, but in order for non-contiguous sites to be deened
a “single site”, there nust be sonme connection between the sites



beyond that of common ownership. In the situation of non-
contiguous sites, the DOL states:

(4) Non-contiguous sites in the sane geographic area
whi ch do not share the sane staff or operational purpose
shoul d not be considered a single site. For exanpl e
assenbly plants which are | ocated on opposite sides of a
town and which are managed by a single enployer are
separate sites if they enploy different workers. 20
CF.R 8 639.3(i)(4)(1995).

A DCL discussion paper further clarifies that “geographically
separate buildings (i.e. several blocks or mles apart) would not
appear to constitute a single site unless they were part of a
single operation. An exanple of such an exception mght be two
war ehouses several blocks apart sharing the same staff and
equi prent.” 9A Ind.Enpl.Rights Mn. (BNA) 595:954 (1988);
International Union, United Mne Wirkers v. JimWlter Resources,
Inc., 6 F.3d 722 (11th G r. 1993).

The WARN Act’'s | egislative history supports this definition.
The House/ Senate conferees renoved “all references to ‘place of
enpl oynent’ and replace[d] themwth ‘single site of enploynent.’
This change is intended to clarify that geographically separate
operations are not to be conbined when determ ning whether the
enpl oynment threshold for triggering the notice requirenent is net.”
H R Conf. Rep. No. 576, 100th Cong., 2d Sess. 1045 (1988),
reprinted in 1988 U S.C.C. A N 2078, 2079.

O her circuits interpret the regulations and |egislative
history simlarly, holding that sharing of staff and equi pnent, and
sharing the sane operational purpose are appropriate criteria for
determ ning whether two non-contiguous sites conprise a “single
site” under the WARN Act. See WIllians v. Phillips Petroleum
Conpany, 23 F.3d 930 (5th Cr. 1994); International Union, United
Mne Wirkers v. JimWalter Resources, Inc., 6 F.3d 722 (11th G
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1993) .
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Appel l ant argues: (1) he has created a genuine issue of
material fact as to whether the St. Louis and St. Charles sites
share the sane staff, equipnent, and operational purpose; and, in
the alternative, (2) the “truly unusual organizational situation”
exception set forth at 20 CF. R 8 639.3(a)(i)(8) applies in the
case at hand.

(1) Operational staff and purpose

Appel  ants argue their subm ssions create a genui ne issue of
material fact as to whether the St. Louis and St. Charles |ocations
are a “single site”. The evidence alleges that McDonnel |l Dougl as
operations are, in general, quite integrated. The evidence further
al l eges occasional transfer of enployees and office equipnent
between the different sites, and central mai ntenance of personnel
files. This evidence, even if true, does not establish the
necessary connection between locations to constitute a “single

site.” There is no evidence that enployees and equi pnent are
regularly shared as opposed to occasionally transferred. Jim
Walters, 6 F.3d at 726. Further, appellants alleged sone
simlarities and connections anongst the products produced at the
different sites. However, simlarity of “operational purpose”
means nore than “produce the sane product.” It suggests, at |east,
t he sharing of some managenent and personnel. JimWlters, 6 F. 3d

at 727. Appellants’ evidence does not establish a genuine issue of
mat eri al fact regarding any of these “single site” criteria.

(2) Truly Unusual Organizational Situation

Appel l ants al so argue MDonnell Douglas’s St. Louis and St.
Charles locations fit within the “truly unusual organizationa
situation” exception to the “single site” rule. 20 CF.R 8
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639. 3(a)(i)(8)(1995). Under this exception, two or nore apparently
separate sites may be deened a “single site” if other criteria set
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out by the DOL do not reasonably apply. The case which best
defines this exception is Carpenters Dist. Council v. Dllard Dep’'t
Stores, 15 F.3d 1275, 1290 (5th Gr. 1994), cert. denied, 115 S. Ct.
933 (1995). In Carpenter’s Dist. Council, the court held that two
separate |locations were a “single site” when enployees, housed

together, were split off into a different building due to space
consi derations yet continued to performthe sanme functions. |In the
situation at hand, there is nothing unusual about the organization
of the St. Louis and St. Charles County sites. Any connection
between the two sites is nothing nore than that present in nost
| ar ge corporate organi zations.

The St. Louis and St. Charles sites are not a “single site” as
defined by DOL regul ations and they do not cone under the “truly
unusual organi zational situation” exception. Accordingly, the
nunber of enpl oyees who suffered an enpl oynent | oss at these two
separate | ocations may not be aggregated to reach the 500 enpl oyee
t hr eshol d.

The Court’s holding that the St. Louis and St. Charles sites
are not a “single site” has the follow ng effect. O the 609
enpl oyees who al l egedly suffered an enpl oynent |oss, 47 worked at
the St. Charles location, leaving the total potential nunber of
enpl oyees suffering an enploynment |oss at 562. Forty-nine (49) of
the St. Louis enployees were part-tinme enployees, reducing the
total to 513. Thirty-two (32) St. Louis enployees were rehired
within 6 nonths and 28 retired before layoff. |If those enpl oyees
who were rehired within six nonths did not suffer an enpl oynent
| oss, then the total potential nunber of enployees suffering an
enpl oynent loss is 481. |In the alternative, if those enpl oyees who
opted for early retirenent in lieu of a layoff did not suffer an
enpl oynent | oss, the total potential nunber of enployees suffering
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an enploynment |oss is 485. Accordingly, if appellants’ argunments
on either issue fail, this Court nust affirmthe | ower court
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because the 500 enpl oyee requirenent is not net.

B. Rehired enpl oyees

The | ayoff notice given to the affected enpl oyees stated they
were being laid off as part of a reduction in force and that the
| ayoff was “expected to be permanent.” Thirty-two (32) of these
enpl oyees were rehired within six nonths. The WARN Act defines
“enpl oyment loss” as . . . “(A) an enploynent term nation, other
than a discharge for cause, voluntary departure, or retirenment, (B)
a layoff exceeding 6 nonths, or (C a reduction in hours of work of
nore than 50 percent during each nonth of any 6-nmonth period.” 29
U.S.C § 2101(a)(6). Appellants argue that, because the |ayoffs
were “expected to be permanent”, these were enploynent termnations
and the situation falls under 8 2101(a)(6)(A). Thus, appellants
argue, the subsequent rehiring was irrel evant.

A common sense reading of the statute indicates it is the
actuality of a termnation which controls and not the expectations
of the enployees. An enpl oyee cannot be defined as “termnated” if
he or she is, in fact, rehired in the sanme position. Further, the
fact that the layoff was nerely “expected to be permanent” as
opposed to a termnation |left open the possibility of a rehire and
t hus wei ghs against classifying this situation as an enpl oynent
term nation.

Although the DOL has never addressed this particular
situation, its coments indicate it is actuality and not
expectations or termnology which control whether or not an
enpl oynent | oss has occurred.

A comment ator questioned whether enployees laid off for an
indefinite period (i.e. where the enpl oyer expects to recal
t hem but does not know whether their recall will occur before
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or after 6 nonths) are automatically to be considered as
experiencing an enploynment |loss at the tine of the layoff. 1In
this situation, the layoff is not automatically deened an
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enpl oynent loss. |If the layoff |asted for nore than six
nmont hs, the workers woul d experience an enpl oynent | oss,
woul d be counted toward the trigger |level for the plant
closing or mass layoff of which their individual |ayoffs
were a part, and would have been entitled to notice if
the layoff or closing nmet coverage thresholds. DCL
Comrents, 54 Fed. Reg. 16,042, 16,049 (1989).

Finally, this conclusion is consonant with the purpose of the
WARN Act, that is, “to ensure adequate opportunities (by way of
notice of immnent enploynent 1loss) for retraining and/or
reenpl oynent.” Moore v. Warehouse Cub, Inc., 992 F.2d 27, 30 (3d
Cir. 1993). It is designed to give “workers and their famlies
sonme transition time to adjust to the prospective |oss of

enpl oynent, to seek and obtain alternative jobs and, if necessary,
to enter skill training or retraining that will allow these workers
to successfully conpete in the job market.” 20 CF.R 8 639.1
(1995); Martin v. AMR Services Corp., 877 F.Supp. 108, 113
(EED.NY. 1995), aff’'d, Gonzalez v. AMR Services, 68 F.3d 1529 (2d
Cir. 1995). Enployees in the situation at hand who were in fact
rehired do not fall wthin the purpose of the WARN Act because
there is no need for retraining or alternative jobs. Accordingly,

the nunber of enployees rehired within six nonths do not count
towards the requisite 500 enployees who suffered an enpl oynent
loss. Ql, Chemcal, and Atomc Wrkers, Int’l Union, Local 7-515,
AFL-C O v. Anerican Honme Prods. Corp., 790 F. Supp. 1441 (N.D. Ind.
1992) (hol di ng that enpl oyees whose positions were term nated but
were later rehired within six nonths did not suffer an enpl oynent
loss.); cf Martin v. AMR Servs. Corp., 877 F.Supp. 108 (E.D.N.Y.
1995), aff’'d, Gonzalez v. AMR Services, 68 F.3d 1529 (2d Cr.
1995); Kildea v. Electro Wre Products ., Inc., 775 F.Supp. 1014
(E.D.Mch. 1991).

C. Retirees

-17-



Finally, appellants argue that those enpl oyees who opted for
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early retirement in lieu of layoff suffered an “enpl oynent | oss”
under the WARN Act. Once again, enploynent loss is defined in the
WARN Act as “(A) an enploynent term nation, other than a discharge
for cause, voluntary departure, or retirenment.” 29 US C 8§
2101(a)(6) (A). The plain wording of the statute indicates a
retirement is not an “enploynent [oss.” DOL Comments state:

If . . . at the tine the decision to give notice has to
be made, the enployer is not certain that its early
retirenment incentives will be accepted or how nmany
workers will accept early retirement, the enployer is
best advised to give notice. |If the enployer ‘ganbles’
that a sufficient nunber of enployees will accept the
offer and ‘loses’, the enployer’s cost will be 60 day’s
pay and benefits . . . .7 DOL Comments, 54 Fed. Reg
16, 042, 16,043 (1989).

By inplication, the DOL's position is that early retirenent in lieu
of layoff is not an “enploynent | oss” under the WARN Act. This is
consonant with the purpose of the WARN Act, providing tinme for
retraining and reenploynent, because those who choose early
retirenent are not in need of such warning. Accordingly, we agree
with the lower court that those enployees who opted for early
retirement in lieu of layoff did not suffer an “enploynent |oss.”

.

In summary, the work sites located in St. Louis County cannot
be joined with those located in St. Charles County to conpose a
single site and thus the nunber of workers at the separate sites
may not be aggregated for purposes of neeting the 500 enpl oyee
requisite for a “mass layoff” under the WARN Act. Further, those
enpl oyees who were laid off and later recalled within 6 nonths and
t hose enpl oyees who opted for early retirenent in lieu of a |ayoff
did not suffer an “enploynment | oss” as defined by the WARN Act and,
accordingly, do not count for purposes of neeting the 500 enpl oyee
requisite for a "mass layoff." Finally, the district court's
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denial of class certification is noot as appellant’s clains fail on
t he
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merits. Accordingly, for the reasons discussed above, we affirm
the District Court’s order granting summary judgnent for MDonnell
Dougl as Cor por ati on.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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