No. 94-3780

Tri-State Hotels, Inc.; Davcor
Motor Inns, Inc.; Elite Hotel
Associ ates, Inc.; Turnpike
Motor Inns, Inc.; HMS Property
Managenent G oup, Inc.;
Commerce Hotels, Inc.; Tol edo
Mbtor Inns, Inc.; Otawa Mtor
Inns, Inc.; Amarill o Hotel
Associ ates, |Inc.; Econony

Lodgi ng Systens, Inc.; W David

Tenel ; Frank Leonetti, Jr.,
Appel | ant s,
V.
Federal Deposit |nsurance

Cor poration, as Receiver for
Merchants Bank Inc., and Metro
North State Bank, Inc.; The
Merchants Bank, Inc.; Metro
North State Bank, Inc.,

Appel | ees,

Eugene J. Pereira; Bradley W
Kreiger; Kirsten H MIlIs;
Marilyn J.
of the Estate and Last WII| and
Testanent of Frank S. Morgan;
Mar k Mor gan, Co- Executor of the
Estate and Last WII and
Testanent of Frank S. Morgan;
Thonmas S. Morgan, Co- Executor
of the Estate and Last WII| and
Testanent of Frank S. Morgan;
Jeff Johnson;

Def endant s,
Aneri can Hot el Managenent
Associ ates, Inc.,

Recei ver,

Fei ngol d, Co- Executor*

David B. Feingold,*

E R R R R R I R T B S N

E R I I

E R I I

Appeal fromthe United States
District Court for the
Western District of Mssouri.



Ri chard K. Rousch; Nassau
Communi cations, Inc.,

E o

Proposed Parti es.

Subm tted: Decenber 15, 1995

Filed: March 21, 1996
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MAG LL, G rcuit Judge.

Tri-State Hotels and other appellants (collectively, Tri-State)
appeal the district court's! dismssal of defendant Federal Deposit
I nsurance Corporation (FDIC), as receiver for two failed banks, for |ack
of subject matter jurisdiction due to Tri-State's failure to exhaust
adm ni strative renedi es. Because prior admnistrative review of clains
against the FDICis a prerequisite to judicial review of such clains, see
the Financial Institutions Reform Recovery, and Enforcenent Act (FlIRREA),
codified in relevant part at 12 U.S.C. § 1821(d)(3)-(13) (1994), we affirm

During the period from 1988 to 1992, Tri-State entered into various
agreenents with Merchants Bank (Merchants) and Metro North State Bank
(Metro North) to purchase and finance certain distressed notel and hot el
properties. As part of the agreenent, Merchants and Metro North assured
Tri-State that they would provide additional refinancing to Tri-State when
requested, and they agreed to limt Tri-State's liability in the event of
default on any | oans

The Honorabl e Dean Wi pple, United States District Judge
for the Western District of Mssouri.
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made in connection with the properties.

Merchants consolidated the loans, and in June 1992, it agreed to
invest an additional $1 nmillion in equity in the arrangement and to
refinance $1.3 nillion of the |oans. Merchants breached the agreenent
during the sumer of 1992 by failing to conplete the refinancing and
failing to provide the pronised funding, but it continued to assure Tri-
State that it would perform all of its obligations. Despite these
assurances, Merchants never fulfilled its obligations, and on Decenber 2,
1992, Tri-State nmuiled notice to Merchants that it was revoking the
refinanci ng agreenent due to Merchants' breach of the agreenent.

Merchants went into receivership on Novenber 20, 1992, and the FDI C
was appointed receiver.? In Decenber, January, and February, the FDIC
published notice in the Kansas Gty Star newspaper that creditors had until
March 16, 1993, to present to the FDIC any clains they had against
Mer chant s. The FDIC also mmiled notice of the receivership to all

creditors of Merchants; however, because Tri-State is a debtor of
Merchants, notice was not mailed to Tri-State. Al though Tri-State had
actual know edge of the receivership, it did not file atinely claimwith
the FDIC for the breach of contract by Merchants.

In August 1993, Tri-State and the FDIC began a review of Tri-State's
obl i gati ons under the agreenents between Tri-State and Merchants. This
review consisted of face-to-face neetings and nunerous phone calls and
correspondence between Tri-State and the FDIC. On February 17, 1994, the
FDIC finished its review and anal ysis of the agreenents and concl uded t hat
the | oan agreenents were enforceable. At no tine did the FDIC inform Tri -
State that it nust present its claime to the FDIC under a fornal
admi ni strative

2The FDI C was al so appoi nted receiver for Metro North, which
went into receivership on Novenber 13, 1992.
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revi ew process.

On February 18, 1994, Tri-State filed a conplaint in the Wstern
District of Mssouri against the FDIC, Merchants, Metro North, and several
officers of the banks (the Tri-State |awsuit). Tri-State sought three
different forms of relief: (1) declaratory relief adjudicating the
respective rights and obligations of the parties under the purchase
agreenents and | oan docunents; (2) rescission of the purchase agreenents
and | oan docunents; and (3) damages for breach of contract, breach of the
duty of good faith, breach of fiduciary obligations, and fraud.

On July 13, 1994, the district court dismssed the FDIC, Merchants,
and Metro North for lack of subject matter jurisdiction. The court noted
that under FIRREA, a claimnt nust exhaust the administrative review
process before a court has jurisdiction to hear the clains. 12 U S . C
8§ 1821(d)(6) (A, (d)(13)(D). Because Tri-State did not present its clains
tothe FDIC for adm nistrative review during the ninety-day period ending
March 16, 1993, disnissal was appropriate.

On Septenber 20, 1994, the FDIC filed suit in the Wstern District
of Mssouri, EDIC v. Knights Lodging, Inc. (the KLI lawsuit), against

certain appellants, asserting a claim for failure to repay the debt
obligations and alleging that appellants had fraudulently transferred funds
to avoid paying the FDI C.

The district court consolidated the KLI lawsuit and the Tri-State
| awsuit on Septenber 23, 1994. On Cctober 18, 1994, the district court
di sm ssed the remaining defendants in the original Tri-State lawsuit.® On
Novenber 9, 1994, Tri-State appeal ed the

3The KLI lawsuit, still pending before the district court,
was |later transferred to the Northern District of Chio on
December 12, 1994.
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July 13 dismissal of the FDOC.* It is this appeal that is presently before
t he Court.

The FDIC argues that this Court lacks jurisdiction to hear this
appeal under 28 U . S.C. 8§ 1291 because the July 13 order dismssing the FDIC
as a defendant was not an appeal able final order when appeal was taken on
Novenber 9. The FDIC notes that the KLI lawsuit, which had been
consolidated with the Tri-State lawsuit, was still pending before the
district court when appeal was taken in the Tri-State lawsuit. The FDI C
contends that an open question in the consolidated suit still existed
precl udi ng appeal in the absence of Rule 54(b) certification

We disagree with the FD C Only when "two actions [are] really
consol idated and nerged into one," Mendel v. Production Credit Ass'n of the
M dl ands, 862 F.2d 180, 182 (8th Cir. 1988), does the presence of an open
guestion in one of the fornerly separate suits preclude appeal on any issue

in the consolidated suit. 1d.; see also Soo Line R R v. Escanaba & lLake
Superior RR, 840 F.2d 546, 548 (7th Cr. 1988). However, when "technica
consolidation into a single action [does] not occur, but rather [the

consolidation is] an arrangenent for joint proceedings and hearings, for
conveni ence," Mendel, 862 F.2d at 182, then each suit retains its
i ndi vidual nature, and appeal in one suit is not precluded solely because
the other suit is still pending before the district court. 1d.; see also
Soo Line, 840 F.2d at 548.

“‘Because the individual defendants in the Tri-State | awsuit
were not dism ssed until October 18, the July 13 order dism ssing
the FDIC, Merchants, and Metro North was not a final order for
purposes of 28 U. S.C. 8§ 1291 appellate jurisdiction until Cctober
18. Therefore, this appeal is tinely. W note that Tri-State
moved to have the July 13 order certified as final and appeal abl e
pursuant to Federal Rule of Cvil Procedure 54(b), but this
notion was denied by the district court on August 5, 1994.
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Al t hough the district court did not clearly state whether the two
lawsuits were formally nerged for all purposes, it appears that they were
nmerged for the purposes of convenience only and were not formally merged.?®
While the district court grouped both suits under a single docket nunber,
this grouping appears to have been only to "sinplify the filing process."
Order of Consolidation at 3 (reprinted in Appellee's Addendum at 8).
Further, the district court referred to future filings "in these two

suits,” and it noted that consolidation "will best use scarce judicial
resources" and was to "accommodat e the conveni ence of the parties." 1d.°
Finally, in dismissing the remaining defendants in the Tri-State |awsuit
on Cctober 18, 1994, the district court stated that there was "still other
related litigation pending with this same case nunber." Oder of D smissa
at 1 n.1 (reprinted in Appellee's Addendum at 9) (enphasis added). That
the district court terned the KLI lawsuit "related litigation" rather than

"other matters in this case" indicates that the two |lawsuits, while
consol i dated, were never nerged for all purposes and they retained their
i ndi vidual identity.

Because the two lawsuits were nerged for the sake of

*Qur appel | ate consideration woul d be made consi derably
easier if the district court could regularly state on the record
whet her consol i dated cases have been "formally nerged, for al

pur poses,” or whether the consolidation is "informal, for
conveni ence only." Such a statenent would provide a very useful
bright line in this area. See, e.q., lvanov-MPhee v. Washi ngton

Nat'l Ins. Co., 719 F.2d 927, 930 n.2 (7th Gr. 1983) (requesting
that district courts state on the record whether consolidated
cases have been nerged "for all purposes").

®The district court did nention that both suits involve the
determ nation of rights of the parties with regard to the sane
properties. Oder of Consolidation at 2-3 (reprinted in
Appel | ee' s Addendum at 7-8). The FDI C argues that this |anguage
inplies that the court intended to formally nerge the two rel ated
litigations into one suit. However, we believe that the district
court offered the fact of simlarity between the cases nerely as
support for its consolidation for convenience.
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conveni ence, the Tri-State lawsuit was i medi ately appeal abl e on Cct ober
18, 1994, when the remaining defendants in that suit were dism ssed.
Accordingly, we have jurisdiction under 28 U S.C. 8§ 1291 to hear this
appeal .

Under FIRREA, Congress established a conprehensive clains review
process for clains against the assets of failed banks held by the FDIC as
receiver. See 12 U.S.C § 1821(d)(3)-(13). Caimants nust initially
submt their clains to the FDIC for review,’ thus "enabl[ing] the FDIC to

di spose of the bulk of <clains against failed financial institutions
expeditiously and fairly . . . wthout unduly burdening the District
Courts." H R Rep. No. 101-54(1), 101st Cong., 1st Sess., at 418-19,

reprinted in 1989 U S.C.C. A N 86, 215.

Judicial review of clains governed by FIRREA is contingent on the
conpl etion of this admi nistrative review process. Section 1821(d)(13)(D
states that, except as otherwi se provided, no court shall have jurisdiction
over

any claimor action for paynent from or any action seeking a
determination of rights with respect to, the assets of any
depository institution for which the [FDIC] has been appoi nted
receiver :

'Under this review process, the FDIC nust first publish a
notice "to the depository institution's creditors" specifying a
date by which clainms nust be presented for review, not |ess than
90 days after publication. 12 U.S.C. 8§ 1821(d)(3)(B). 1In
addition, the FDIC nust nmail a "simlar" notice to "any creditor
shown on the institution's books." 12 U S.C 8§ 1821(d)(3)(C).
The FDI C has 180 days after a claimis filed to allow or disallow
it. 12 U.S.C. 8 1821(d)(5)(A). dainms not tinmely filed nust be
di sal | oned unl ess "the claimant did not receive notice of the
appoi ntnent of the receiver intinme to file such claimbefore
such date"; in that case, a late-filed claim"my be considered
by the receiver,"” provided the claimis "filed in tine to permt
payment." 12 U . S.C. § 1821(d)(5)(CO.

-7-



The only exception is found in § 1821(d)(6)(A), which provides that courts
have jurisdiction over clains that have first been presented to the FDI C
under its adninistrative review process. Read together, these two
provi sions mandate that "adni nistrative exhaustion is required before any
court acquires subject matter jurisdiction over a claint against the FDIC
as receiver for a failed thrift. Bueford v. Resolution Trust Corp., 991
F.2d 481, 484 (8th Cr. 1993).

Tri-State did not subnit its clains to the FDIC for fornmal review
Nevertheless, Tri-State argues that the jurisdictional bar 1is not
applicable because (1) Tri-State's clains arose postreceivership, as a
result of managenent decisions made by the FDIC, and so the clains are not
covered by this section, and (2) this section applies only to creditors
with nonetary clains and not to debtors, especially those seeking
decl aratory and rescissory relief.

Further, Tri-State contends that if admnistrative review was
required, the failure to undergo such review is excused because (1) the
extensive prelitigation discussions and negotiati ons between Tri-State and
the FDIC satisfies this requirenent because the FDI C has undertaken the
review process contenplated by 12 U S.C. § 1821(d), and (2) the FDIC s
failure to provide proper notice, and the FDIC s actions in affirmatively
m sl eading Tri-State regarding the notice procedures, anounts to a waiver
by the FDIC, estopping the FDIC from asserting the jurisdictional bar.
None of these contentions has nerit.

A

Tri-State contends that the adninistrative review requirenent does
not apply to it because its clainms against Merchants and the FDI C arose
postrecei vership, as a result of managenent decisions nmade by the FDIC
Tri-State concedes that the underlying breach of



contract and fraud that led to this |awsuit occurred before the FDI C t ook
over as receiver. However, Tri-State contends that its clains arose only
after the FDIC, as receiver, refused to honor the refinanci ng agreenents.

Tri-State relies on Honeland Stores, Inc. v. Resolution Trust Corp.,
17 F.3d 1269 (10th Gr.), cert. denied, 115 S. C. 317 (1994), which held
that the jurisdictional bar of § 1821(d)(13)(D) does not apply to clains
ari sing out of managenent actions of the Resolution Trust Corporation (RTC

after taking over a depository institution.® In Honeland Stores, the RTC

as part of its receivership, took over nmanagenent of Belnont Square
shopping center. Honeland Stores, a tenant in the shopping center, was
guaranteed in its |lease that the anchor tenant of the center would be of
a specific character and woul d be "acceptable" to Honeland. |In selecting
a new, inpermssible anchor tenant, RTC breached this | ease agreenent with
Honel and. The court accepted jurisdiction, noting that when clains arise
solely from RTC s managenent of the receivership asset and bear no relation
to the failed institution for which the RTC was recei ver, FlIRREA does not
apply. I1d. at 1275. The court reasoned that such actions, because they
could arise at any tine after the RTC takes over as receiver (and possibly
well after the clains bar date), were not susceptible to the standard
adm ni strative review provided for by FI RREA

Honel and Stores does not apply to the situation presented in this

case. Although Tri-State, in an attenpt to cone under the Honeland Stores

jurisdictional exception, asserts that it is solely

%W note that at |east one other circuit has reached a
conclusion contrary to Honel and Stores, holding that FIRREA' s
jurisdictional bar does enconpass a claimarising from
postrecei vership actions of the RTC. See Rosa v. RTC, 938 F.2d
383, 392 (3d CGr.), cert. denied, 502 U S 981 (1991). Because
t hese cases are distinguishable fromthe instant case, we need
not here decide which of our sister circuits has correctly
resolved this issue.
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chal | engi ng the nmnagenent decisions of the FDIC (that the FDIC, in
nmanagi ng the failed banks, did not renedy the breach of contract and fraud
and did not honor the loan obligations), the genesis of its claimis the
prerecei vershi p msconduct by the failed banks. Unlike in Honeland Stores,

in this case the actions taken by the FDIC as recei ver cannot be separated
from the underlying prereceivership msconduct by the failed banks.?®
Because Tri-State asserts prereceivership clains against the assets of
Merchants, arising out of the msconduct of Merchants, Tri-State was
required to subnit its clains to the FDIC for administrative review

Tri-State next contends that the adm nistrative review process i s not
applicable to it because this process only applies to creditors with clains
against the assets of the failed institutions and not to debtors,
especi al |y those seeking declaratory and rescissory relief. W reject this
contenti on.

The great wei ght of authority holds that FIRREA requires debtors as
well as creditors to undergo the adm nistrative review process. See, e.q.
Freeman v. FDIC, 56 F.3d 1394, 1401-02 (D.C. Cir. 1995) (noting that the
jurisdictional bar applies to "all manner of 'clainms' and 'actions seeking

a determ nation of rights

Permitting Tri-State to recharacterize its clains as such
woul d, as appell ees note, effectively eviscerate the clains
process, because every plaintiff could (and would) sinply
challenge the FDIC s failure to reverse the failed bank's
fraudul ent actions rather than chall enge the bank's fraudul ent
actions directly. Thus, in order to effectuate the stated
congressi onal purpose in enacting FIRREA, nanely "enabl [ing] the
FDI C to di spose of the bulk of clains against failed financial
institutions expeditiously and fairly,” HR Rep. No. 101-54(1),
at 418-19, reprinted in 1989 U . S.C.C. A N at 215, courts should
| ook to the underlying substance of the challenged events. |If
plaintiff brings an action against the assets of the failed
institution, then FIRREA s exhaustion requirenent is applicable,
regardl ess of how plaintiff styles its claim
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with respect to' the assets of failed banks, whether those clains and

actions are by debtors, creditors, or others"); National Union Fire |Ins.
Co. v. Gty Sav., F.S.B., 28 F.3d 376, 389 (3d Gr. 1994) (noting that the
bar agai nst "any action" in 8 1821(d)(13)(D) "includes actions by debtors
as well as creditors"); Lloyd v. FDIC, 22 F.3d 335, 337 (1st Cir. 1994)
(suit by debtor seeking equitable reformation or cancellation of nortgage

agreerment is a "determ nation of rights with respect to an asset" subject
to the jurisdictional bar).

W reject Tri-State's contention that, because the notice provisions?
of FIRREA apply only to creditors, 8§ 1821(d)(13)(D)'s exhaustion
requi renment should be simlarly limted to creditors bringing clains.
While the notice provisions do apply only to creditors, such liniting
| anguage is conspicuously absent in the jurisdictional bar provision.
Rat her than nention creditors or linmt its application to creditors,
8§ 1821(d)(13)(D bars "any claimor action for paynment from or any action
seeking a determination of rights with respect to the failed institution's
assets" (enphasis added), unless adninistrative renedies have been
exhausted. Thus, "FIRREA s very text appears to contenpl ate clains beyond

those by 'creditor[s] . . . onthe . . . books' to whomstatutory notice
nmust be sent." O fice & Professional Enployees Int'l Union, Local 2 v.
EDC 962 F.2d 63, 67 (D.C. Gr. 1992). W "assune Congress neant what it
said when it included a jurisdictional bar to 'any action,'" National

Union, 28 F.3d at 389, and thus we conclude that § 1821(d)(13)(D was
i ntended to

OFor exanple, 8§ 1821(d)(3)(B)(i) requires that the receiver
publish "notice to the depository institution's creditors to
present their clains,” and 8 1821(d)(3)(C) requires the receiver
to "mail a notice . . . to any creditor shown on the
institution's books . . . ."
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apply to debtors as well as creditors.!* Therefore, Tri-State's damages
action for fraud and the breaches of contract, duty of good faith, and
fiduciary obligations is barred because Tri-State did not exhaust
adm ni strative renedi es.

Tri-State's request for declaratory relief |ikewi se does not render
t he exhaustion requirenent inapplicable. Section 1821(d)(13)(D) bars any
action seeking a determnation of rights with respect to the assets of any
depository institution. As noted by the Third Circuit,

a declaratory judgnent action is an "action seeking a
determi nation of rights.”" . . . No reasonabl e argunent can be
offered that the plain neaning of the "any action seeking a
determ nation of rights" |anguage of 8§ 1821(d)(13)(D) does not
i ncl ude conpl aints requesting declaratory relief.

National Union, 28 F.3d at 385; see also id. at 385-92 (discussing, in
depth, application of 8§ 1821(d)(13)(D) to declaratory judgnent actions).
Thus, declaratory judgnent actions are covered by

1'n so holding, we reject Tri-State's reliance on a |ine of
bankruptcy cases hol ding that debtors are not covered by Fl RREA
The Ninth Crcuit, after reviewing FIRREA s | egislative history,
hel d that, in bankruptcy proceedings, "a 'claim under FlIRREA
means an obligation owed by the failed institution, and not an
obligation owwng to it," and debtors are thus not covered by
FIRREA. |In re Parker North Am Corp., 24 F.3d 1145, 1153 (9th
Cir. 1994) (quoting Scott v. RTC, 157 B.R 297, 310-11 (Bankr.
WD. Tex. 1993) (withdrawn at request of the parties, 162 B.R
1004 (Bankr. WD. Tex. 1994))).

Al t hough the construction placed upon 8§ 1821(d)(13)(D) by
the Parker court does not "quite square[] with the statutory
text," Freeman, 56 F.3d at 1401, we have no need in this case to
decide the applicability of FIRREA to bankruptcy cases. Assum ng
arguendo that Parker was correctly decided, we decline to extend
t his approach to nonbankruptcy court contexts. Such an extension
t o nonbankruptcy cases "woul d not advance the purposes of the
Bankruptcy Code, while it would undercut Congress' core purpose
in enacting FIRREA." |d.
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FI RREA. 12

Plaintiff further requests that the court rescind the purchase
agreenents and | oan docunents. However, under FIRREA' s anti-injunction
provision, 12 U S.C. § 1821(j), "[e]xcept as otherw se provided, no court
nmay take any action . . . to restrain or affect that exercise of the powers
or functions of the [FDIC] as a conservator or receiver." Because Fl RREA
grants the FDIC the power to "collect all obligations and noney due the
institution," 12 U S C. § 1821(d)(2)(B)(ii), rescinding the agreenents
would act as an inpernmissible restraint on the ability of the FDIC to
exercise its powers as receiver. See Freeman, 56 F.3d at 1399 (8§ 1821(j),
which is "a sweeping ouster of courts' power to grant equitable renedies,"
prevents the courts from granting "nonnonetary renedies, including
injunctive relief, declaratory relief, and rescission of [a] promssory
note."); see also Ward v. Resolution Trust Corp., 996 F.2d 99, 104 (5th
CGr. 1993) ("Like injunction, rescissionis a 'judicial restraint' that is

barred by 1821(j)."). This Court therefore lacks jurisdiction to grant the
requested equitable relief.

Finally, we wite to address one concern raised at oral argunent:
if we prevent Tri-State from obtaining declaratory and rescissory relief
in this case, then Tri-State will be defensel ess

12The National Union Court declined to deci de whet her
decl aratory judgnent actions could be submtted for
adm ni strative review under 8 1821(d)(6)(A). If not, then
8§ 1821(d)(13)(D)'s inclusion of declaratory judgnment actions is a
jurisdictional bar rather than an exhaustion requirenment. See
National Union, 28 F.3d at 387 n.12. \Wile we do not have
occasion to decide this issue (Tri-State's failure to submt the
i ssue for admnistrative review divests the court of subject
matter jurisdiction in any event), we do note that the Third
Crcuit appears to have resolved this issue. In Hudson United
Bank v. Chase Manhattan Bank of Conn., 43 F.3d 843, 849-50 (3d
Cr. 1994), the court held that the adm nistrative clains
procedures and the jurisdictional bar have concurrent scope,
whi ch suggests that declaratory judgnent actions could be raised
in the adm nistrative forum
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in the KLI lawsuit if the FDIC attenpts to enforce the | oan agreenents.
This is not true. In National Union, supra, the Third CGrcuit held that,

while petitioner was barred from offensively bringing a declaratory
judgnent action or suit for rescissory relief, it could still raise any
affirmative defenses it had against the RTC in any suit by the RTC to
enforce the loan obligations. National Union, 28 F.3d at 392-395;® see
also RTC v. Mdwest Fed. Sav. Bank, 36 F.3d 785, 792 (9th G r. 1993)
(8 1821(d)(13)(D applies to "clains" and "actions" and not to "defenses").
W agree with the Third and NNnth Crcuits that true affirmative defenses

may still be asserted by Tri-State in the KLI |awsuit.

C.

Tri-State next argues that, even if the exhaustion requirenent is
appl i cabl e, the extensive discussions and negotiations between Tri-State
and the FDI C regarding the financing and debt agreenents at issue satisfies
this requirenent because the FDIC has undertaken the review process
contenplated by 12 U S.C. § 1821(d). Tri-State relies on Praxis Properties
v. Colonial Sav. Bank, 947 F.2d 49, 64

Bl'n support of this proposition, the Third Grcuit noted
that § 1821(d)(13)(D) bars "any clai ms" seeki ng paynent or "any
action seeking a determnation of rights"; thus, affirmative
def enses, which technically are "responses” and not "clainms" or
"actions," are not covered by FIRREA and need not first be
submtted for admnistrative review. National Union, 28 F.3d at
393.

Further, this interpretation finds support in the policies

undergirding FIRREA. In barring declaratory judgnent actions,
"Congress apparently . . . determned that the societal benefits
resulting fromthe right to bring . . . declaratory judgnent

actions, are outweighed by the societal benefits resulting from
the RTC being able to avoid costly and perhaps unnecessary
[itigation." [d. at 388. However, when the FDI C has conpl eted
its adm nistrative review, and has chosen a judicial forumin
which to prosecute its rights, the policy of avoi di ng unnecessary
l[itigation is no |onger applicable, and the party's Due Process
rights to defend the clains in the FDIC s | awsuit becone
paranount. 1d. at 394.
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(3d Cir. 1991), which allowed prol onged negoti ati ons between the parties
to substitute for formal review and thus provide the court wth
jurisdiction.

Praxis is distinguishable fromthe present case. Praxis arose during
t he nascent stages of FlI RREA FI RREA was enacted on August 9, 1989, and
when the RTC was appoi nted receiver in that case on Novenber 9, 1989, it
"l acked a fully devel oped, standardized clains process." 1d. Praxis
informally presented its clains to the RTC and engaged in extensive
di scussions with the RTC. G ven the RTC s |ack of standardi zed procedures
the court determned that "under the circunstances Praxis did all it could
do to exhaust its admnistrative renedies." 1d.

However, the Praxis court intimated that, had the case arose when the
RTC had such standardi zed procedures in place, the infornmal negotiations
woul d not have been sufficient to provide the court with jurisdiction. |Id.
("W do not nean to inply, however, that under today's regine [of
formal i zed cl ai ns procedures], a nere breakdown of negotiati ons between RTC
and a claimant would entitle the clainant to proceed in court."). 0]
course, the clains in the present case arose several years after the
enactrment of FIRREA, at a tinme when the FDIC had fornmalized procedures for
clains review. Tri-State cannot rely on Praxis to excuse its failure to
formally present its clainms to the FD C

Further, the plaintiff in Praxis presented its clains informally to
the RTC during the ninety-day presentation period mandated by FIRREA. In
the present case, while Tri-State nailed a letter to the FDI C in Decenber
1992 apprising them of the existence of the clains, negotiations did not
begin until August 1993, several nonths after the expiration of the clains
presentation period, which ended on Mrch 16, 1993, for Merchants.
Therefore, even if infornmal negotiations could satisfy the exhaustion
requi renent--a proposition we reject--such infornmal negotiations in
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this case were untinely.

Tri-State's final argunent is that the FDIC s failure to provide
proper notice, and the FDIC s actions in affirmatively msleading Tri-State
regarding the notice procedures, anounts to a waiver by the FDI C, estopping
the FDIC fromasserting the jurisdictional bar. This contention is wthout
nerit, for several reasons.

First, the mail ed-notice provisions under 8§ 1821(d)(3)(B)-(C do not
apply to Tri-State. These provisions provide that the FDI C nust publish
witten notice (which it did) and also mail notice to all creditors |isted
on the books of the failed bank. Because Tri-State is not a creditor, and
is not listed on the books of Merchants as a creditor, it was not entitled
to receive notice by mail.

Second, even supposing that the notice provisions applied to Tri-
State, this Crcuit has expressly held that receivers under FlI RREA cannot
be estopped fromasserting the jurisdictional bar. |In Bueford, this Court
st at ed:

Lack of subject matter jurisdiction, unlike nmany other
objections to the jurisdiction of a particular court, cannot be
wai ved. . . . FIRREA contains an exhaustion requirenent as a
pre-requisite for suit in any court, and the statute contains
no wai ver provision. Therefore, the RTC cannot, by its own
conduct or otherw se, be estopped from raising the issue of
subj ect matter jurisdiction.

Bueford, 991 F.2d at 485 (citation omtted). Thus, the FDIC s failure to
provi de proper notice "does not relieve the claimant of the obligation to
exhaust administrative renedi es, because the statute does not provide for
a wai ver or exception under those

-16-



circunmstances." Freeman, 56 F.3d at 1402 (citing Meliezer v. RTC 952 F. 2d
879, 882-83 (5th CGr. 1992)); see also Intercontinental Travel Mtg. V.
ED C, 45 F.3d 1278, 1284-85 (9th Gr. 1994) (FDIC s failure to mail notice
does not exenpt clainmant fromadmnistrative reviewrequirenent). The only

exception to the strict requirenent of exhaustion of renedies, where the
cl ai rant does not receive notice of the appointnent of the receiver in tine
to file his claim see 12 U S.C. § 1821(d)(5)(C, is inapplicable here
because Tri-State had actual know edge of the receivership.

Finally, the FDIC did not affirmatively mslead Tri-State into
foregoing the required administrative review. Although under Bueford we
guestion whether the FDIC s affirmative misconduct could estop it from
asserting jurisdictional bar,! we need not decide this issue today because
in this case the FDIC did not affirmatively nislead Tri-State into
believing that the clains review process did not apply to it.

The FDIC stated that it would not mail notice to Tri-State because
it did not consider Tri-State to be a creditor or claimnt. However, the
FDIC never nentioned that it believed that the jurisdictional bar, a
conpl etely separate and i ndependent subsection of FIRREA, did not apply to
Tri-State. Tri-State may have misinterpreted the FDIC s statenent that the
notice provisions were not applicable to nean that admnistrative
exhaustion was not required. However, this error by Tri-State does not
anount to evidence that the FDIC affirmatively nisled Tri-State.

14Buef ord' s | anguage that "the RTC cannot, by its own
conduct or otherw se, be estopped fromraising the issue of
subject matter jurisdiction," 991 F.2d at 485, seens to support
the proposition that the FDIC s affirmative m sconduct is
irrelevant, although Bueford was not an affirmative m sconduct
case. One court has intimated that the FDIC s affirmative
m sconduct could, in appropriate circunstances, toll the ninety-
day bar date. See Intercontinental, 45 F.3d at 1285.
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V.

The district court's order of July 13, 1994 disnissing the FDIC for
| ack of subject nmatter jurisdiction becane final on Cctober 18, 1994, and
we have jurisdiction to hear this appeal under 28 U S.C. § 1291. Because
Tri-State failed to exhaust the nmandatory adm nistrative renedi es before
filing suit, the district court's order is affirnmed.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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