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PER CURI AM

Donnel | DeWayne Robi nson, an African- Anerican, appeal s the 97-
month sentence inposed by the district court® after he pleaded
guilty to distributing cocaine base (crack) and possessing crack
with intent to distribute, in violation of 21 U S.C. 8§ 841(a) (1),
and to possessing a firearm in relation to a drug trafficking
offense, in violation of 18 U S.C. 8§ 924(c). W affirm

Fol |l owi ng the preparation of his presentence report, Robinson
obj ected to his of fense-1evel cal cul ati on. Robi nson contended t hat
no scientific difference exi sted between crack cocai ne and powder
cocaine, and that the penalty provisions set forth in 21 U S. C
§ 841(b) were thus rendered inapplicable by operation of the rule
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of lenity. He also argued that Congress enacted section 841(b) in
an arbitrary and irrational manner, resulting in a disparate i npact
upon African-Anericans in violation of his due process and equa
protection rights.

Robi nson relied on United States v. Davis, 864 F. Supp. 1303
(N.D. Ga. 1994), appeal pending (No. 95-8057 11th Gir.), in which
the district court, after an evidentiary hearing, held that the

terms "cocaine" and "cocaine base" were synonynous; that the
penalty provisions of section 841(b) set forth a scientifically
meani ngl ess di stinction between cocai ne and cocai ne base; and that
the heightened penalties for cocaine base must be ignored by
operation of the rule of Ilenity. 864 F. Supp. at 1309. In
support, Robinson submtted copies of the Davis court records--
i ncludi ng Davis's nmenorandum of |aw, the hearing transcript, and
the district court's decision. Robi nson renews his clains on
appeal .

We concl ude Robinson's rule-of-lenity argunment is forecl osed
by our decision in United States v. Jackson, 64 F.3d 1213, 1219-20
(8th Gir. 1995), and his due process and equal protection argunents
are forecl osed by our decisionin United States v. Jackson, 67 F. 3d
1359, 1367 (8th Cr. 1995). Robi nson urges us to reconsider
Jackson, 64 F.3d 1213, but only the court en banc can overrule the

deci si on of anot her panel of the court. United States v. Pol anco,
53 F. 3d 893, 896 (8th Cr. 1995), pet. for cert. filed, No. 95-5022
(U.S. June 29, 1995). W need not address Robinson's contention
that a "less deferential” or "heightened® rational-basis test

appl i es, because he did not raise this argunent bel ow and there is
no plainerror. See Fritz v. United States, 995 F.2d 136, 137 (8th
Cr. 1993), cert. denied, 114 S. C. 887 (1994).

Accordingly, the judgment of the district court is affirnmed.
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