No. 95-2849

Billie Dean d eason,

Appel | ant,
Appeal fromthe United States

District Court for the
Western District of M ssouri.

V.

United States of Anmerica,
Appel | ee.

* % F X X 3k F F X

[ UNPUBLI SHED]

Submitted: Decenber 28, 1995
Filed: January 5, 1996

Bef ore BOAWWAN, BEAM and MURPHY, Circuit Judges.

PER CURI AM

Billie Dean d eason appeals the District Court's' denial of
his 28 U S.C. § 2255 (1988) notion. W affirm

@ eason was convicted after a trial by jury of conspiring to
distribute and distributing nethanphetanmine, in violation of
21 U S.C. 88 841 and 846 (1988). Using the GQuidelines for
D- net hanphet anine, the PSR indicated a total offense | evel of 29,
a crimnal history category of 111, a Guidelines range of 108 to
135 nonths, and a 120-nonth statutory mandatory m nimum under
8§ 841(b)(1)(B). The District Court sentenced deason to the
mandat ory m ni numof 120 nonths i nprisonnment for the drug charges,
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a consecutive 12 nonths inprisonnent pursuant to 18 U S.C. § 3147
(1988) (providing for consecutive termof inprisonnent of not nore
than 10 years when defendant conmitted instant offense while on
bond), and eight years supervised rel ease.

After this Court affirmed G eason's convictions, United States
V. deason, 980 F.2d 1183 (8th Cr. 1992), Geason filed this
notion attacking his sentence. d eason naintained that the tria
court erred in sentencing him for D nethanphetam ne because the
government failed to establish the type of net hanphetam ne (D or L)
he had sold, and that his trial counsel was ineffective in failing
to object to sentencing under the D methanphetam ne Guidelines.
The District Court concluded G eason was procedurally barred from
attacking his sentence because he failed to raise the issue at
sentenci ng or on appeal, and denied the notion.

We revi ew de novo the denial of G eason's 8 2255 notion and,
as it was denied without an evidentiary hearing, should affirmonly
if the notion, files, and records conclusively show he was not
entitled to relief. See United States v. Duke, 50 F.3d 571, 576
(8th Cir.), cert. denied, 116 S. C. 224 (1995).

We concl ude G eason wai ved any objections to the cal cul ation
of his sentences based on t he D net hanphet am ne Gui del i nes, because
he did not object to his PSR and did not raise the i ssue on direct
appeal . See United States v. Ward, 55 F.3d 412, 413 (8th Gr.
1995). G eason's counsel was not ineffective for failing to
obj ect, because regardl ess which type of nethanphetam ne d eason
sold, the statutory mandatory m ni num of 120 nonths applied. See
United States v. Massey, 57 F.3d 637, 638 (8th Gr. 1995) (per
curian) (noting sentence could not have been below statutory
mandatory mnimum regardl ess which type of methanphetam ne was
i nvol ved) .

Accordingly, we affirmthe judgnment of the District Court.
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