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PER CURI AM

Rasberry WIllians, an lowa i nmate, appeals fromthe judgnent
of the district court! denying his petition for a wit of habeas
corpus under 28 U S.C. § 2254 (1988). Wllians is serving a
sentence of life inprisonnment following his conviction for first
degree nurder and the affirmance of that conviction on direct
appeal. State v. Wllians, 243 N.W2d 658 (lowa 1976). Three
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postconviction petitions were denied by lowa courts. W affirmthe
deni al of his habeas petition.

On July 20, 1974, WlIllians shot and killed Lester G vhan
outside CGeorge's Pool Hall in Waterloo, lowa. At trial WIIlians
argued he shot G vhan in self-defense, testifying G vhan displ ayed
a gun inside the pool hall after WIllians denmanded the return of
$30. 00 G vhan owed him Wllians went to his car to get his

pi stol, confronted G vhan agai n outsi de the pool hall, and shot him
after further argunent about the debt and after G vhan again
di spl ayed a gun. From the trial testinony, the jury could

reasonably have found that WIlians deliberately confronted G vhan
outside the pool hall and killed himwth malice, not in self-
def ense.

WIllians raises three grounds for habeas relief. First, he
contends he was denied effective assistance of counsel and due
process of |aw when his trial attorneys failed to object to jury
instructions that equated the el enent of specific intent with the
separate el enents of premeditation, deliberation, and wi || ful ness.
Second, WIIlianms contends that he was deni ed due process of | aw,
equal protection, and effective assistance of counsel when |owa
courts denied his requests for a psychiatric exam nation at public
expense. Finally, WIlians argues that the district court erred in
denying his request for a psychiatric examnation and an
evidentiary hearing in this federal habeas action.

l. In ruling against WIlliams on his first claim of
i neffective assistance of counsel, the district court adopted the
findings of the state courts that held WIlianms was not prejudiced
when his trial counsel failed to object to jury instructions
setting forth the elenents of the offense. To prevail on clains of
i neffective assistance of counsel, petitioners seeking habeas
relief are required to show that counsel's perfornmance fell bel ow
an obj ective standard of reasonabl eness, and that it is reasonably
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probable the result of the proceeding would have been different
wi thout counsel's unprofessional efforts. See Wlson .
Arnontrout, 962 F.2d 817, 819 (8th Cir.) (citing Strickland v.
Washi ngton, 466 U.S. 668, 687-88 (1984)), cert. denied, 113 S.C
383 (1992).

Wl liams has not shown the result of his trial in the |owa
court would have been different if his trial counsel had objected
to the marshaling instruction presented to the jury. The record
cont ai ns anpl e evi dence that WIllians had acted with preneditation,
deli beration, and willfulness. W agree with the lowa courts and
the district court in holding WIlians has not satisfied the
prej udi ce requi renent of this ineffectiveness claim It is denied.

1. The lowa trial court denied WIllians' pretrial requests
that he be provided a psychiatric exam nation at governnent

expense. Hs first requests were denied as too conclusory and
i ndefinite. Wen WIIlians' counsel renewed the request and
submtted nedical records regarding a previous head injury, the
trial court ordered an exam nation by a neurol ogist. WIIlians

contends his trial counsel should have presented nore persuasive,
fact-supported requests to the trial court. WIIians al so contends
denial of his requests for evaluation by a psychiatrist violated
due process and equal protection.

The district court in this habeas action denied this second
claim of ineffectiveness of trial counsel because WIIlians'
conclusory allegations of nental disorder did not satisfy Ake v.
&l ahoma, 470 U.S. 68 (1984). W agree. Ake requires a petitioner
seeking a psychiatric examnation to make a prelimnary show ng
that sanity at the tine of the offense would likely be a



significant factor at trial. ld. at 74.? The district court
enphasi zed that the state trial court had provided WIIlians an
exam nation by a neurologist who was qualified to provide a
conpet ent opinion regarding the |l ocation of the head injury and its
probabl e effect on nental functioning. WIIlianms has not shown his
trial counsel could have obtained facts to support an adequate Ake
request for a psychiatric exam nation. Mreover, WIIlianms has not
shown that a psychiatric exam nation would have disclosed facts
t hat probably woul d have changed the outcone of the trial. Thus,
this second ineffectiveness claimdoes not satisfy the Strickl and
prej udi ce requirenent.

I11. Before denying WIlians' habeas petition, the district
court denied WIlliams' request that he be examned by a
psychi atri st at governnment expense and al so deni ed his request for
an evidentiary hearing. In one of the three state postconviction
proceedi ngs, the trial court held a full evidentiary hearing, but
Willians failed to develop facts in that proceeding to showthat he
was entitled to a psychiatric exam nation. WIllians satisfied
neither Ake requirenments nor the requirenent that a petitioner
requesting an evidentiary hearing show cause for the failure to
develop facts in state court and likely prejudice resulting from
that failure. Keene v. Tamayo-Reyes, 504 U.S. |, 112 S.C. 1, 118
L. Ed. 2d 318 (1992). The district court correctly denied WIIians'
request for a further evidentiary hearing and psychiatric
exam nation in this federal habeas proceeding.

We have carefully reviewed the record and the parties, briefs.
W affirmthe well-reasoned decision and judgnment of the district
court.

’Like the district court we pass the question whet her Ake
applies retroactively to the state court's denial of a
psychi atric evaluation at public expense.
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