Col dwel | Banker Rel ocati on
Servi ces, Inc.,

Plaintiff - Appell ee, Appeal fromthe United States

*
*
*
*
* District Court for the
*
*
*
*
*

V. Western District of M ssouri

TRWTitle Insurance Conpany, [ UNPUBLI SHED|

Def endant - Appel | ant.

Submi tt ed: Decenber 13, 1995
Fi | ed: January 8, 1996

PER CURI AM

After a tw day bench trial, the district court' entered
j udgnment against TRW Title Insurance Conmpany (TRW, holding it
responsi bl e to Col dwel | Banker Rel ocation Services, Inc. (Col dwell)
for an anount Coldwell paid to the purchasers of a residential
property. The purchasers received defective title when a TRWtitle
i nsurance agent stole funds from an escrow account rather than
retiring the prior nortgage. TRWappeals fromthe judgnent, and we
affirm

TRW i ssues title insurance through agents, one of whom was
John R McCarty. MCarty's contract with TRWspecified that he was

'The Honorabl e Dean Wi pple, United States District Judge
for the Western District of Mssouri.



its agent for the issuance of title insurance but not for escrow
services performed during closings of real estate transactions.
McCarty performed escrow services at the closing on Novenber 10,
1992 which gave rise to this case; TRWwas the title insurer, and
Col dwell owned legal title to the Kansas City house being sold.
Rat her than applying the purchase price to pay off the existing
nortgage, MCarty kept the noney. The purchasers sued Col dwel |
because they did not receive title free of the prior nortgage.
Col dwell paid off the prior nortgage and brought this action
agai nst TRWunder the theory that a principal is responsible for
authorized acts of its agent.?

Al t hough the agency agreenent explicitly stated that MCarty
was not an agent of TRW when perform ng escrow services, the
district court concluded that McCarty had inplied authority to act
as TRWs agent during the closing and that TRWwas therefore |iable
for the loss incurred by Col dwell because of his theft. The court
al so found that Col dwell had a right of equitable subrogation, and
i nvoked its equitable powers because it concluded TRWwas nore at
fault than Coldwell in producing the |oss.

TRW argues that the contractual clause excluding escrow
services from McCarty's agency should control. TRW cl ai ms t hat
even if McCarty did have authority at sone point, it w thdrew that
authority before the date of the closing. It also contends that
any aut horization of McCarty did not extend to Kansas, the site of
the real estate. Finally, TRW argues that the court erred in
finding liability based on equitable subrogation and under its
general equitable powers.

There i s anpl e evidence in the record, however, to support the

’Col dwel | obtained a default judgnment against MCarty Title
Services, Inc., of which McCarty was president. MCarty was
convi cted and sentenced for defal cation before the trial began.
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court's judgnent based on its findings and |egal conclusions
regardi ng agency. TRWKknew that McCarty regul arly perfornmed escrow
services at the closings of transactions on which he had witten a
TRWtitle insurance policy. It also knewthat McCarty used the TRW
| ogo on a flyer which described McCarty Title Services Conpany as
a "title insurance and escrow agency." Before the sale contract

for the transaction in question here was signed, TRWI earned that

McCarty had been term nated previously by another title insurer for

refusing to allow an audit of his escrow account and that the
i nsurer suspected foul play. TRWattenpted to audit MCarty in
Sept enber 1992, but MCarty would not cooperate. TRW then gave
McCarty notice that his agency would be termnated in thirty days,

but it |ater extended that period.

Prior to the closing at issue here, TRWdid take sone steps to
limt MCarty's activities, but a letter to MCarty listing the
transacti ons he should not cl ose did not nention the transaction in
this case. Finally, TRWhad issued an Insured C osing Protection
Letter (ICPL) to the underwiter in this case. Al t hough TRW
purports to have canceled the I CPL before the closing, one of its
of ficers made comrents that | ed the underwiter to believe that it
woul d continue to indemify the underwiter for harns caused by
McCarty related to the transaction. The district court concl uded
that the facts were sufficient to constitute an inplied agency
under M ssouri |aw and found for Col dwell.

After a thorough review of the record, we conclude that the
findings and |egal conclusions of the district court regarding
McCarty's inplied authority to act as the agent of TRW while
perform ng escrow services at the closing were neither clearly
erroneous nor contrary tolaw. W therefore affirmthe judgnent on
t hat basis without further discussion. See 8th Cr. R 47B.
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