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John Conforti appeals the Secretary of Agriculture's decision
sanctioning himfor violating the enploynment restrictions in the
Peri shabl e Agricul tural Conmodities Act of 1930, 7 U.S.C. § 499h(hb)
(1980) ("PACA"). We uphold the Secretary's determ nation that
Conforti violated PACA but nodify the penalty that the Secretary
i nposed.

l.

PACA was enacted to protect produce growers "fromthe 'sharp
practices of financially irresponsible and unscrupul ous brokers in
peri shable comvbdities.'" In re Lonbardo Fruit & Produce Co.,
12 F.3d 110, 112 (8th Cir. 1993) (quoting Hull Co. v. Hauser's
Foods, Inc., 924 F.2d 777, 780 (8th Gr. 1991). PACA requires
whol esal e produce dealers to obtain a license from the United




St at es Departnent of Agriculture ("USDA"), 7 U S.C. 8§ 499c(a), and
prohibits licensees from enploying individuals "responsibly
connected"” to a conpany that has failed to satisfy USDA reparation
or ders. Id. 8§ 499h(b)(3). Under the statute, a person is
responsi bly connected to a conpany if he serves as a partner,
officer, or director of it, or if he holds nore than 10 percent of
its outstanding stock. 1d. 88 499a(9).

Conforti operates C&C Produce, a licensed produce deal ershi p.
In June, 1993, Conforti hired Joseph Cali, hislife-long friend, to
wor k for C&C Produce. On June 24, 1993, Conforti received a letter
fromthe USDA informing himthat Cali was responsi bly connected to
Royal Fruit, a conpany with several outstanding reparation orders.
The letter indicated that Conforti could not enploy Cali after
July 24, 1993, unless he posted a bond that was |ater set at
$100, 000.

Conforti then tried to obtain a bond. He first asked his
i nsurance conpany for one, but it required full collateralization.
He next applied for a line of credit at United M ssouri Bank
("UMB") to collateralize the bond, but |earned that approval would
take three nonths. Conforti then decided to post $100,000 of his
own funds to guarantee the line of credit. UMB initially approved
the transaction, but changed its mnd after the USDA advi sed the
| oan officer that Conforti's license was going to be revoked
I n Novenber, Conforti secured a line of credit at a different bank,
but when he l|earned that the insurance conpany charged an
addi tional $15,000 fee to issue the bond, he "threw up his hands"
and abandoned his efforts.

Conforti did not fire Cali on July 24 as instructed; he did
not finally fire himuntil Novenber 19, 1993, after he gave up his
search for a bond. In the interim the USDA warned Conforti at



|l east five times that Cali's continued enploynment could result in
t he suspension or revocation of his PACA |icense.

Three nonths after he fired Cali, the USDA filed a conpl ai nt
seeking to revoke Conforti's PACA |icense. The Adm nistrative Law
Judge ("ALJ") found that Conforti had viol ated PACA and suspended
his license for thirty days. The USDA appealed to the Judicia
Oficer ("JO'), who affirnmed the ALJ's decision that Conforti
vi ol ated PACA but increased the suspension to 90 days. The JO s
decision is the final decision of the Secretary of Agriculture.
7 CF.R 8 2.35 (1993). Conforti petitioned this court to review
the Secretary's order pursuant to 28 U S.C. § 2342.

.

Conforti first argues that the JO inproperly found that Cal
was responsibly connected to Royal Fruit. He contends first
that the finding cannot stand i n the absence of a predicate finding
in a special hearing on the question of Cali's connection to Royal
Fruit. W disagree. It is true that USDA regul ati ons establish a
procedure to challenge the USDA' s "responsibly connected"
desi gnat i on. 7 CF.R 88 47.48-47.63 (1993). Thi s proceedi ng,
however, comrences after the USDA finds that a person is
responsi bly connected, id. 8 47.49(a), and nothing in the statute
i ndicates that PACA s enploynent restrictions take effect only
after this proceeding is conpleted. The statute straightforwardly
prohi bits enpl oyi ng anyone who i s a responsi bl y connect ed person as
defined by PACA. 7 U.S.C. 8 499h(b). Thus, if the record contains
evidence that Cali was a partner, director, or officer in Roya
Fruit, or held nore than 10 percent of Royal Fruit's stock, his
enpl oynent is restricted and Conforti violated PACA by enpl oying
him |Id. § 499a(9).

Conforti also maintains that even if a previous hearing under
7 C.F.R 88 47.48-47.63 was not required, the record | acks evi dence
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indicating that Cali met PACA's definition of a responsibly
connected individual. This argunent is without merit. Prior to
issuing his final order, the JO took official notice of an ALJ's
opinion in In re Mdland Banana and Tomato Co., PACA Docket No.
D-93-548, and In re Royal Fruit, PACA Docket No. D 93-549 (USDA
1994) ("Royal Fruit"). In Royal Fruit, the ALJ found that Cali was
the President and a director of Royal Fruit and that he held 50
percent of the conpany's stock. G ven these previous findings, we
believe that the JO was justified in concluding that Cali was
responsi bly connect ed.

Conforti contends that the JO was not entitled to consider
t hese previous findings because he inproperly used the device of
official notice. W find no error in the JO s procedure. USDA
regul ations allow the JOto take official notice of "such matters
as are judicially noticed by the courts of the United States,”
7 CF.R 8 1.141(g)(6) (1993), and the USDA Rul es of Practice permt
the JOto consider "any matter of which official notice is taken."
7 CF.R 1.145(i) (1993). W have held that "federal courts may
sua sponte take judicial notice of proceedings in other courts if
they relate directly to the matters at issue.” Hart v. Conmir, 730
F.2d 1206, 1207 n.4 (8th Cr. 1984); see also United States V.
Jackson, 640 F.2d 614, 617 (1981). The JO also gave Conforti the
requi red opportunity to object to the order taking official notice.
5 U S. C. § 556(e).

Al ternatively, Conforti contends that Cali is not responsibly
connected because he played only a mnor role in Royal Fruit.
Conforti points to the ALJ's findings in Royal Fruit that Cali was
by-and-large a "front man" and that Royal Fruit was actually the
"alter ego" of Robert Hei mann. Conforti argues that, under the
doctrine adopted in Quinn v. Butz, 510 F.2d 743, 756 (D.C. Cr.
1975), Cali's nomnal status in Royal Fruit nerely raises a
rebuttabl e presunption that he is responsi bly connected.
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The central difficulty that Conforti's argunment encounters is
that we specifically rejected it ten years ago. See Pupillo v.
United States, 755 F.2d 638, 643 (8th GCr. 1985). W apply a
per se rule: "Section 499a(9) [is] an irrebuttabl e statenent that
an officer, director, or holder of nore than ten percent of the
outstanding stock of a corporation is responsibly connected
with that corporation or association.” 1d. Cali's actual
responsibilities or interests in Royal Fruit are, therefore,
irrelevant to the question of whet her he was responsi bly connect ed;
because he was both an officer in the conpany and held 33 percent
of its stock, he was responsibly connected as a matter of |aw.

Because we find that the JOs decision that Cali was a
responsi bly connected person i s supported by substantial evidence,
we affirmit. Pupillo, 755 F.2d at 643.

[T,

Conforti also asserts that he did not viol ate PACA because he
made a good faith effort to obtain a bond and because the USDA | ed
himto believe that he could continue to enploy Cali while he was
searching for a bond. W see how Conforti could have gotten this
i mpression from his comunications with the USDA. Al t hough the
USDA initially told Conforti to obtain a bond or fire Cali by
July 24, the USDA did not set the bond anount until July 16,
| eaving very little tinme before the deadline. Conforti then asked
the USDA to reduce the bond; the USDA denied his request on
August 9. The August 9 letter reiterated that Conforti needed
either to obtain a bond or fire Cali, but it did not nention the
July 24 deadline. On July 30, the USDA sent a letter asking
Conforti whether he intended to fire Cali or to obtain a bond.
Finally in Novenber, after Conforti stopped |ooking for a bond,
M A. O ancy, the PACA Licensing Program Review Head, advised him
that if he could not post a bond, he should fire Cali.



Conforti does not cite any authority to support his official
est oppel argunent, and we know of none. In point of fact, the
Suprene Court has repeatedly indicated that an estoppel will rarely
wor k agai nst the governnent. See, e.q., Ofice of Personnel
Managenent v. Ri chnond, 496 U. S. 414, 423 (1990). As the Court has
not ed, "Wen the government is unable to enforce the | aw because
the conduct of its agents has given rise to an estoppel, the
interests of the citizenry as a whole in obedience to the rule of
lawis undermned." Heckler v. Community Health Services, 467 U. S

51, 61 (1984). Therefore, in the absence of "affirmative
m sconduct” by the governnent, INS v. Hi bi, 414 U.S. 5, 8 (1973),
"not even the tenptations of a hard case" like Conforti's justify

appl yi ng an estoppel against the USDA. Federal Crop Ins. Co. V.
Merrill, 332 U S. 380, 386 (1947).

We strictly construe PACA's enploynment restriction, see Hull
Co. v. Hauser's Foods, 924 F.2d 777, 782 (8th Cir. 1991); Pupillo,
755 F.2d at 643, and, as the D.C GCircuit has noted, the
“enpl oynment bar is phrased as an absolute." Siegel v. Lyng, 851
F.2d 412, 415 (D.C. Cir. 1988); 7 U.S.C. 8 499h(b) ("The Secretary
may . . . suspend or revoke the license of any |icensee who, after

the date given in such notice, continues to enploy any person in
violation of this section."). Therefore, Conforti's good faith
efforts, however sincere, cannot excuse his failure to fire Cali.

V.

After the Secretary determ nes that a licensee viol ated PACA' s
enpl oyment restrictions, he nmay suspend or revoke the license
7 US.C 8 499h. Conforti argues that suspending his |license for
90 days was unduly harsh. W review the Secretary's sanction for
an abuse of discretion, affirmng it unless it is "wthout
justification in fact." ABL Produce v. U S.D. A, 25 F.3d 641, 645
(8th GCir. 1994). Even under this deferential standard, we agree
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that a 90-day suspension was not justified by the facts. W
therefore reverse the JO s sanction and reinstate the ALJ's 30-day
| i cense suspensi on.

I n ABL Produce, 25 F. 3d at 645, a |license-hol der chal | enged an
order revoking his license for violating PACA s enploynent
restrictions. W reversed the sanction and reinstated the 30-day
suspensi on awarded by the ALJ because the JO failed to consider
several "relevant factors,” nanely, whether the conpany's conduct
threatens to underm ne PACA s purposes, the circunstances of the
violation, and the effect the sanction will have on the conpany.
Id. at 646. W apply these considerations to the case at hand.

A

The JO found that by enploying Cali, Conforti threatened to
under m ne PACA' s pur poses. As we have already noted, PACA was
desi gned to protect produce growers from"sharp" and "unscrupul ous”
practices of financially irresponsible brokers. In re Lonbardo
Fruit & Produce Co., 12 F.3d at 112. Congress was particularly
concerned about the risk of non-paynent. ABL Produce, 25 F. 3d at
646.

The record in this case i s devoid of evidence that Conforti is
inany way a threat to produce growers. C&C Produce is financially
heal thy, and Conforti's suppliers thenselves characterized his
paynment practices and ethics as "exenplary." The JO di sregarded
this information, however, concluding that "M . Conforti's ethics,
paynment practices, conplaints agai nst C&C produce and t he fi nanci al

health of M. Conforti's conpany are irrelevant.” Gven the fact
t hat PACA was i ntended to protect suppliers, we do not see howthis
kind of information can be characterized as irrelevant. The JO

therefore erred when he refused to consider it.



The JO further found that enploying Cali threatened the
i ndustry because he was responsi bly connected to Royal Fruit. As
we have already said, however, Cali was sinply a "front-man" who
| acked both authority and an actual interest in Royal Fruit. The
ALJ considered Cali's "front man" status and concl uded that "to say
that M. Cali was a great risk to the industry is hyperbole.” The
JO on the other hand, disregarded Cali's limted involvenent
because it "did not lessen the responsibility of M. Cali for
Royal 's PACA viol ations."

W agree entirely, as we said above, that the extent of Cali's
partici pation has no beari ng on whet her he i s responsi bly connect ed
to Royal Fruit. Pupillo, 755 F.2d at 643. W believe, however,
that his actual position at Royal Fruit is relevant to whether
Cali's enploynment at C&C Produce threatened the produce industry.
By disregarding the fact that Cali's role in Royal Fruit was
de minims, therefore, the JO overstated the threat that Cali's
enpl oynment posed to the produce industry.

B.

The JO also increased the ALJ's sanction because Conforti
"del i berately chose not to heed [the governnent’'s] warning” to fire
Cali or obtain a bond. W agree that Conforti should be puni shed
for employing Cali for four nonths after the USDA's deadline. W
find, however, that the JO abused his discretion by not considering
the mtigating circunstances in the case.

As the ALJ noted, Conforti "made a diligent and good faith
effort to conmply with the conplainant's demands that he obtain a
bond.” During the period that Conforti enployed Cali, he tried to
obtain a bond from several different sources, and he consistently
updat ed t he USDA about his progress. Wile, as we have said, we do
not agree with Conforti that his diligence absolves himof guilt in
the matter, we do think that, particularly in light of the m xed
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signals sent by the USDA, all of which we rehearsed above, the JO
erred by conpletely discounting his efforts.

C.

Finally, we think that the JO abused his discretion when he
failed to consider how the 90-day suspension would affect C&C
Pr oduce. Conforti operates a wholesale produce dealership.
Because his custonmers, primarily restaurants, require daily
service, even a 30-day suspension is likely to have devastating
financial consequences. ABL Produce, 25 F.3d at 647; see also
Capital Produce Co. v. US., 930 F.2d 1077, 1081 (5th G r. 1991)
("The 45-day suspension may destroy or seriously hanper [the
produce conpany's] relationships with its custoners, who depend
upon daily services"). W think that there is every chance that
suspending his license for 90 days will drive Conforti, a nman with
a previously spotless record, out of the produce business
al t oget her.

V.

For the reasons adduced, we affirm the decision of the
Secretary of Agriculture finding that Conforti violated PACA s
enpl oynent restrictions. W find, however, that the facts in the
case do not justify the sanction inposed. |In light of Conforti's
exenplary record, his diligent efforts to obtain a bond, and Cali's
l[imted participation in Royal Fruit, we reverse the JO s sanction
and reinstate the ALJ' s deci sion suspending Conforti's PACA | icense
for 30 days.
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