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PER CURI AM

| nmat es at the Farm ngton Correctional Center (FCC) filed a 42
U S.C 8§ 1983 action claimng prison officials were deliberately
indifferent to their right to be free froman unreasonabl e ri sk of
exposure to tubercul osis and the AIDS virus, in violation of their
Ei ght h Amendnent rights. The inmates want 1injunctive relief,
conpensatory damages, and a jury trial.

The district court referred the natter to a magi strate judge
to conduct a hearing and recommend a disposition of all equitable
clainms and to determ ne whether any inmate could survive a notion
for judgnent as a matter of law on his damages claim The
magi strate judge directed each inmate to file a list of wtnesses
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and exhibits and a summary of his testinony. Not wi t hst andi ng
virtually every inmate's request to call the prison officials as
W tnesses, the nmagi strate judge allowed the i nmates to present only
the testinony of thenselves and three non-party w tnesses. After
a six-day evidentiary hearing, the district court adopted the
magi strate judge's recomrendati ons.

The district court denied injunctive relief. The district
court concluded the preventive neasures taken since the FCC
instituted its policy of annual tuberculosis testing in My 1993
were sufficient to identify and treat those wth infectious
tubercul osis. Thus, the inmates had failed to establish a threat
of irreparable harm of contracting tuberculosis. The district
court also concluded the inmates failed to prove the population in
general or any inmate in particular faced an excessive risk of
exposure to the AIDS virus. After careful review, we conclude the
district court did not abuse its discretion in denying injunctive
relief.

After refusing to allow the inmates to call the prison
officials as witnesses, the district court rejected the inmates'
tubercul osis-rel ated damages clains, which predate the FCC s
policies for controlling contagi ous diseases, because the prison
officials were unaware i nmates faced an excessive risk of exposure
to tuberculosis. W believe the district court conmtted error in
excluding the prison officials. The district court's ruling sinply
made it inpossible for the inmates to show a set of facts under
which the prison officials displayed deliberate indifference.
Li kewi se, the prison officials failed to support their qualified
immunity defense by showing their actions were objectively
reasonable. Thus, the district court commtted error in holding
the prison officials were entitled to qualified imunity on the
t ubercul osis damages cl ai s. As for the inmates' risk of
contracting the AIDS virus, we agree with the district court's
concl usion that no reasonable juror could find any prison official
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liable for damages because the AIDS virus was not sufficiently
preval ent to constitute an unsafe life-threatening condition.

The i nmat es al so chal | enge the di sm ssal of other clains which
we need not discuss in detail. W affirm the dism ssal of the

other clains and the denial of notions for consolidation, costs,
and appoi nt ment of counsel.

W thus affirm in part, reverse in part, and remand for
further proceedi ngs on the tubercul osis damages cl ai ns.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.



