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WOLLMAN, GCircuit Judge.

Jeffrey Lynn Big Crow and Duane Leroy Appl e appeal fromtheir
convictions of assault resulting in serious bodily injury, a
violation of 18 U S.C. 88 2, 1153, and 113(f). Big Crow al so
appeals from his sentence. W affirm the convictions and the
sent ence.



The events that gave rise to this prosecution occurred in the
early morning hours of Sunday, June 6, 1993, at Big Bat's Conoco,
a gas station/convenience store located in Pine Ridge, South
Dakot a.

At about 5:30 that norning, Apple, Big Crow, Kevin Apple
(Duane's cousin), and Darrell Red Shirt pulled up to Big Bat's in
Red Shirt's truck. The four nmen had been drinki ng beer and whi skey
t hroughout the night. Duane Apple and Big Crow entered the store.
Present in the store were David "Sonny" Richards and his fifteen-
year-ol d ni ece Wl een Roubi deaux. Al though the record is not cl ear
regarding the |anguage and gestures that were directed towards
Wl een by Apple and Big Crow, Richards testified that "they were
nore or |less just saying all types of bad remarks and stuff as far
as her . . . ." Christine O Donnell, the assistant manager of Big
Bat's, heard one of the three nmen say, "Let's take this outside,"”
wher eupon Richards, Big Crow, and Apple left the store.

Once the three were outside the store, things did not go well
for Richards, for he was i mredi ately struck in the nouth by Apple.
As Ri chards staggered backwards fromthe force of the blow, he felt
two blows to his tenples. Richards testified that he fell to the
ground and that as he lay there he was kicked in the nmouth by
Apple. Richards was then kicked in the jaw by sonmeone standing
behi nd him whom he took to be Big Crow, since the latter was the
only person Richards recalled having seen there. Ms. O Donnel
testified that "I seen Jeff step around the corner and reach out or
| ean out, step; just as he was stepping off the curb, kick Sonny in
the chin, then | seen Sonny's head snap back."

Following the assault, Apple, Big Crow, Kevin Apple, and
Darrell Red Shirt left the scene, leaving Richards to fend for
hi nsel f.






The next day Richards was seen by nedical personnel at the
Public Heal th Service Hospital in Pine R dge, who referred Ri chards
to Dr. Kenneth Van Asma, an oral nmaxillofacial surgeon in Rapid
City, South Dakota, for further treatnent. Richards' right jaw had
been fractured in two places. Dr. Van Asma renoved Richards'
nol ars. He then secured the fractured bones by inserting an arch
bar, securing it with awire inserted into the jaw bone by nmeans of
an open reduction technique. Ri chards was under a general
anesthetic for approximately two hours during this procedure.

Big Crow and Apple contend that the district court® erred in
permtting the government to introduce evidence on rebuttal
regarding their propensity for violence after drinking al cohol.

Following the testinmony of one of Big Crow s w tnesses, the
jury submtted the following question to the court: "Havi ng
knowl edge of Kevin Apple, Duane Apple, Jeff Big Crow, and Sonny
Ri chards i ndi vidual ly, while drinking do each one separately becone
hostile and aggressive in their actions?"? After conferring with
counsel, the district court ruled that it would not permt the
guestion to be asked. The court then instructed the jury that it
m ght or mght not hear evidence during the course of the trial
t hat woul d answer the question.

On rebuttal, the government called as one of its w tnesses
Val erie Hunter. After the governnent had established that M.
Hunter had been around Apple and Big Crow after they had been
drinking, the district court admtted over Apple's and Big Crow s

'The Honorable Richard H Battey, Chief Judge, United States
District Court for the District of South Dakot a.

*The district court apparently permtted the jury to submit
guestions throughout the course of the trial.
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obj ections the foll ow ng questions and answers:

Q Do you have an opi ni on on whet her Duane Apple is a
peaceful or assaultive person after he has been
dri nki ng?

A Vi ol ent .

S Do you have an opinion of whether Jeffrey
Big Crow is a peaceful or assaultive person after
he has been drinking al coholic beverages?

A Assaul ti ve.

On appeal , the governnment concedes that because neither Apple
nor Big Crow had offered testinony regarding their character for
peacef ul ness, the above-quoted questions and answers should not
have been offered and received. The governnent argues, however,
that this evidence had no substantial inpact on the jury's verdict
with respect to Apple because Apple never denied having struck
Ri chards. As the governnent points out, Apple's counsel stated
during openi ng argunent that "Duane Apple admts that he hit Sonny
Ri chards that day. He has never denied hitting him only hit him

with his fist. . . . Duane Apple does not deny that there is a
fight, that he hit Sonny . . . ." During his final argunent,
Appl e's counsel stated, "Duane has always admtted to hitting
Sonny. . . . Duane admits striking him but Duane has difficulty
with -- and | agree -- an issue you have to really decide is: was

this a serious bodily injury?" Counsel then went on to question
the seriousness of the injury suffered by Ri chards.

W agree with the government that in light of Apple's
adm ssions that he had struck Richards, M. Hunter's testinony
about Apple's propensity for violence when drinking was
i nconsequenti al . Apple's trial strategy was to mnimze the
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seriousness of Richards' injury. It is not surprising that the
jury did not find this defense persuasive, given Dr. Van Asnma's
testinmony regarding the nature of Richards' injury and the
procedure necessary to treat it.

Al though it is a closer question, we conclude that the
chall enged testinony was not so prejudicial as to require a
reversal of Big Crows conviction.® M. O Donnell's eyew tness
testi mony went | argely unchal | enged; she had a clear |ine of vision
fromw thin the store; she was acquai nted wi th bot h Duane Appl e and
Jeffrey Big Crow, and she had no reason to lie. Her testinony
bol stered Ri chards' account of the assault. Likew se, Darrell Red
Shirt, who only short mnutes earlier had been a conpanion
throughout a long night and norning of drinking with them
testified that it "[l]ooked like they [Duane Apple and Big Crow
wer e ki cki ng soneone . " Inlight of the entire record, then,
we concl ude that the erroneous adm ssion of Ms. Hunter's testinony
did not affect any of Big Crow s substantial rights and did not
influence, or had only a slight influence, on the verdict.
Accordingly, we hold that the error in admtting her testinony was
harmess. Fed. R CrimP. 52(a); United States v. Cortez, 935 F. 2d
135, 140 (8th Gir. 1991); United States v. MCrady, 774 F.2d 868,
874 (8th Cir. 1985).

Apple did not take the stand. The one witness that he did
call did not testify about the details of the assault.
Neverthel ess, the district court permtted the governnent to cal

®The governnent contends that Big Crow s objection to Ms.
Hunter's testinony | acked the specificity necessary to preserve the
guestion for plenary review. Al though there is sone force to the
government's argunent, we concl ude that, when revi ewed i n cont ext,
the objection was sufficiently specific to preserve the issue for
review.
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as a rebuttal witness an FBlI agent, who testified that Apple had
admtted to himthat he had struck Ri chards once. Apple contends
that the district court erred in admtting this testinony. W
concl ude, however, that the district court did not abuse its
discretion in soruling. See United States v. Shurn, 852 F.2d 366
(8th Gir. 1988) (per curiam; United States v. Porter, 544 F.2d 936
(8th Cr. 1976); United States v. Calvert, 523 F.2d 895 (8th G r
1975), cert. denied, 424 U.S. 911 (1976). 1In any event, Apple can
hardly conpl ain about the inpact of this testinony, given the fact
that he hinself stated during his opening statenent that he di d not
deny striking Richards.

The district court increased Big Crow s offense | evel by two
levels under U. S.S.G § 3Cl.1 for his obstruction of justice,
finding that Big Crow had testified falsely at trial by denying
t hat he had assaulted Ri chards and by sayi ng that he had seen Kevin
Appl e assault Ri chards.

As required by United States v. Dunnigan, 113 S. C. 1111,
1117 (1993), the district court reviewed the evidence and made its
i ndependent finding that Big Crow had obstructed justice by
commtting perjury during the trial. 1In making this finding, the
district court placed substantial reliance upon Christine
O Donnel |l "s testinony, as well as finding Richards' testinony to be
credible. As Big Crow acknow edges, we review a district court's
finding of obstruction of justice under section 3Cl.1 under the
clearly erroneous standard of review. See, e.g., United States v.
Pena, 67 F.3d 153, 157 (8th Cir. 1995). Qur review of the record
satisfies us that the district court's finding is not clearly
erroneous, and we therefore affirm the obstruction of justice
enhancenent .

The convictions are affirnmed, as is Big Crow s sentence.
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