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Jay Hiatt filed this diversity of citizenship action to
recover dammges for injuries he suffered as a passenger in an
autonobile involved in a one-car accident on a rural road near
Morrilton, Arkansas. Hi att naned as defendants in the action the
manuf act urer of the vehicle, Mazda Mot or Corporation (Mazda Motor),
and the distributor, Mazda Motor, of Anmerica Inc. (Mazda Anerica)
(Mazda Mtor and Mazda Anerica sonetines referred to herein
col l ectively as Mazda).

Mazda then filed third-party clains for contribution agai nst
Rodney Wadl ow, the driver of the autonobile, and Lygwna Daughtry,
the car's owner. The clai magai nst Daughtry was di sm ssed before
trial and the jury returned a verdict in favor of Mazda and agai nst
Hiatt. Judgment was entered on the verdict by the district court.*’
Hiatt filed a tinely notice of appeal from the judgnent of the
district court under 28 U S.C. 8§ 1291. W affirm

The relevant facts are summari zed briefly here. On July 4,
1991, Hi att and Wadlow attended a party where they and others
consuned al cohol . Al though the evidence showed that Wadl ow
exhi bited signs of intoxication, Lygwna Daughtry agreed to | oan
Wadl ow her 1983 Mazda 626 autonobile and Hi att and another man
Joel Thonas, agreed to ride wth Wadl ow.

Wadl ow, the driver, and Thomas, the front seat passenger, did

not fasten their seat belts. Sonetime after the drive began
however, Hiatt becane concerned about Wadlow s driving and Hi att,
riding in the back seat of the car, fastened his seat belt. At

approximately 11:30 p.m, the car went off a w nding road near
Morrilton, Arkansas and struck a creek bank. Neither Wadl ow nor
Thomas was seriously injured. Hi att, however, suffered severe
injuries to his | ower abdonen.

'The Honorabl e Stephen M Reasoner, Chief Judge, United States
District Court for the Eastern District of Arkansas.
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H att, of Arkansas, sued Mazda Motor and Mazda America, both
non- Ar kansas corporations, in federal court alleging that his
abdom nal injuries were caused by the defective design of the car's
rear seatbelt system Mazda answered and, seeking contribution,
filed third-party clains against both Wadl ow and Daughtry under
Federal Rule of G vil Procedure 14(a). Hi att opposed the addition
of Wadl ow and Daughtry to the suit on grounds that his claimwas
sol ely one of defective design of the seatbelt systemand that the
potential liability of Wadl ow and Daughtry i n causi ng the acci dent
was irrelevant. The district court overruled Hiatt's objections
and al |l owed Wadl ow and Daughtry to be i npl eaded.

Prior to trial, Hatt filed a notion in limne seeking to
excl ude all evidence regardi ng the possi bl e negligence of hinself,
Wadl ow or Daughtry in causing the accident. Hi att contended that
his claim was only that -- once the accident occurred -- the
seat belt systemcaused himserious injury because of its defective
design. The trial court overruled this notion.

On the eve of trial, because of concern about the possible
application of the Arkansas conparative fault statute, Mazda noved
to dismss its third-party clains against Wadl ow and Daughtry.
Hi att opposed the notion as to Wadl ow on the ground that his fault,
if any, should be conmpared with the conbined fault of defendant
Mazda and third-party defendant Wadl ow. The district court
overruled the notion to dismss as to Wadl ow but dism ssed the
third-party clai magainst Daughtry.

At no point did H att assert any clains directly against
Wadl ow or Daughtry. Although Rule 14(a) woul d have pernmitted Hiatt
tofile such additional clains once the third-party defendants were
i npl eaded, the conplete diversity required between plaintiff and
all defendants would have been destroyed because Wadlow and
Daughtry were both Arkansas residents. Hiatt did pursue a
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separate action agai nst Wadl ow i n Arkansas state court.

At trial, Mazda and Hi att contested proposed jury instructions
on the issue of conparative fault. Mazda contended that under
Arkansas law plaintiff Hatt's fault should be conpared wth
def endant Mazda's fault and H att could recover only if his
conparative fault was |less than that of Mizda's. Hi att argued
that, once Wadl ow was added as a third-party defendant, Hi att was
entitled to recovery if his fault was | ess than the conbi ned fault
of Mazda and Wadl ow. The district court agreed with Mazda and
instructed the jury that it should conpare H att's fault only with
that of the two Mazda entities and not with that of the third-party
def endant Wadl ow

If the fault of Jay Hiatt is of |less degree than the
fault of Mazda Mdtor Corporation and Mazda Mtor of
Anerica, then Jay H att is entitled to recover any
damages which you may find he has sustained as a result
of the occurrence after you have reduced them in
proportion to the degree of his own fault.

On the other hand, if Mazda Modtor Corporation and Mazda
Mot or of America were not at fault, or if the fault of
Jay Hiatt is equal to or greater in degree than the fault
of Mazda Mdtor Corporation and Mazda Mdtor of Ameri ca,
then Jay Hiatt is not entitled to recover any damages.

Jury Instruction No. 32, Trial Transcript at 1550-51. Based on
this instruction as to the law, the jury found in favor of Mazda
and denied H att recovery for his injuries.

Hiatt raised two issues in this appeal, but only one renains
for our decision here. First, H att contended that the district
court erred by overruling his notion in limne to exclude evidence
that did not directly relate to his claimthat the seatbelt system
was defectively designed. In his reply brief, Hatt withdrewthis
i ssue fromhis appeal. Second, Hi att urged that the district court
erred as a matter of lawin instructing the jury to conpare H att's
fault, if any, only with that of Mazda and not with that of \Wadl ow.
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Qur di scussion of that issue foll ows.

It is, of course, well-settled that in a suit based on
diversity of citizenship jurisdiction the federal courts apply
federal law as to matters of procedure but the substantive |aw of
the rel evant state. Erie R R Co. v. Tonpkins, 304 U.S. 64 (1938).
Much i nk has been spilled on the subtleties and anbiguities of the
substance versus procedure distinction, see, e.qg., Evy, The
Irrepressible Myth of Erie, 87 Harv. L. Rev. 693 (1974), but the
general rule has remained firmin the jurisprudence of the federal
courts. See Valker v. Arnco Steel Corp., 446 U S 740, 744-48
(1980). See generally, Boner, Erie v. Tonpkins: A Study in
Judi cial Precedent, 40 Tex. L. Rev. 619 (1962); Friendly, In Praise
of Erie -- And of the New Federal Common Law, 39 N.Y.U. L. Rev. 383
(1964) .

In the present case, there is no dispute anong the parties
that the substantive |aw of Arkansas -- the forum state and the
state where the relevant events occurred -- governs Hiatt's
l[iability claimagainst Mazda. The parties do dispute, however,
the proper application of the Arkansas |aw of conparative fault,
where, as here, there is a third-party claimfor contribution.

The Arkansas conparative fault statute adopts a nodified
conparative fault approach, providing that:

(a) In all actions for damages for personal injuries or
wrongful death or injury to property in which recovery is
predi cated upon fault, liability shall be determ ned by
conparing the fault chargeable to a clainmng party with
the fault chargeable to the party or parties from whom
the claimng party seeks to recover dammages.

(b) (1) If the fault chargeable to a party claimng
damages is of a | esser degree than the fault chargeabl e
to the party or parties from whom the claimng party
seeks to recover danmges, then the claimng party is
entitled to recover the anmobunt of his danages after they
have been dim nished in proportion to the degree of his
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own fault.

(2)If the fault chargeable to a party cl ai m ng damages i s
equal to or greater in degree than any fault chargeable
to the party or parties from whom the claimng party
seeks to recover damages, then the claimng party is not
entitled to recover such danages.

(c) The word "fault" as used in this section includes any
act, om ssion, conduct, risk assuned, breach of warranty,
or breach of any |l egal duty which is a proxi mate cause of
any damages sustained by any party.

Ark. Code Ann. 8§ 16-64-122 (1995) (enphasis added). Thus, in a
si npl e negligence case under Arkansas law, the relative fault of
the plaintiff is conpared to the relative fault of the defendant
and the plaintiff my recover damages only if his fault is |ess
than the defendant's fault. See Riddell v. Little, 488 S.W2d 34,
36 (Ark. 1972); Bonds v. Snapper Power Equi pnent Co., 935 F. 2d 985,
987 (8th Cir. 1991).

In a case where there are nultiple defendants, the Arkansas
statute provides that a plaintiff is allowed to recover if his
relative fault is less than the conbined fault of all defendants.
Ark. Code Ann. § 16-64-122(b)(1). Moreover, the Arkansas Suprene
Court has held that the plaintiff may recover from an individual
defendant in a nmultiple defendant case even though the negligence
of the individual defendant is |less than that of the plaintiff.
See, e.q., R ddell, 488 S.W2d at 36.

Because Hi att sued only two defendants, Mazda Mt or and Mazda
America, there would ordinarily be no doubt that the district court
was correct toinstruct the jury to conpare the fault of Hatt with
the fault of the two Mazda entities. Hiatt contends, however, that
Mazda' s inpl eader of Wadlow as third-party defendant changed the
applicable rule under Arkansas |law and that the district court's
instruction was in error.



Hiatt rests his argunent on his construction of the Arkansas
Suprene Court's holding in Larson Machine, Inc. v. Wallace, 600
S.W2d 1 (Ark. 1980). In that case, Wallace, a farmer, was injured
while operating a fertilizer spreader. Willace alleged that the
fertilizer spreader was defective and brought suit against Larson
Machi ne, the manufacturer of the spreader, and G & G Manuf act uri ng,
the maker of one of the spreader's conponent parts. G & G then
filed a third-party claim against Gakley, the seller of the
spreader. Wallace anmended his conplaint to assert a cl ai magai nst
Cakl ey, but not until after the statute of limtations for bringing
such clainms had expired. QOakley noved to dism ss Wallace's claim
as untinmely but the trial court denied Cakley's notion and the
Arkansas Suprene Court affirned.

Al t hough Larson Machi ne was a negli gence and product liability
case i nvol vi ng questions of conparative fault, the Arkansas Suprene
Court based its decision that the plaintiff's apparently untinely
claim against the third-party defendant could go forward on the
| anguage of the Arkansas statute on third-party practice, which at
the tinme provided:

[After a third-party conplaint is filed] [t]he plaintiff
shall anmend his pleadings to assert against the third-
party defendant any clai mwhich the plaintiff m ght have
asserted against the third-party defendant had he been
joined originally as a defendant. The third-party
def endant is bound by the adjudication of . . . his own
liability to the plaintiff. :

Ark. Stat. Ann. 8 34-1007 (1962) (enphasis added) (now codified as
amended at Ark. Code Ann. 8§ 16-61-207(1)(1995)).

The court reasoned that because the statute said the
"plaintiff shall amend his pleadings" and that "the third party
def endant is bound” the actual anmendnment of pleadings was a nere
technical formality and not necessary in order for the plaintiff
Wal l ace to obtain a judgnent against the third-party defendant
Cakl ey. The court found that Wallace and Cakl ey were "at issue as
totheir rights respecting the clainf fromthe ti ne QGakl ey answer ed
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G & Gs third-party conplaint and thus the statute of limtations
was satisfied although Wall ace' s actual anendnment of his conpl aint
cane after the statute had run. Larson Machine, 600 S.W2d at 6.
Havi ng been deemed -- by judicial interpretation of the third-party

practice act -- to have brought a clai magainst Oakley, Wallace's
fault could be conpared to that of QCakley under the Arkansas
conparative fault statute.

Hiatt mai ntains that under Larson Machine a plaintiff -- even

one in a federal rather than a state court -- need not have anended
hi s pl eadi ngs and asserted a claimagai nst a third-party defendant
in order for the plaintiff and the third-party defendant to be "at

issue as to their rights respecting the claim" Larson Machine,
600 S.W2d at 6. Thus, Hiatt further maintains, once Wadl ow was
i npl eaded by Mazda, Wadl ow becane a "party . . . fromwhom|[Hi att

sought] to recover damages" for purposes of Arkansas' conparative
fault statute. Ark. Code Ann. § 16-64-122(a). Accordingly, argues
H att, as a matter of substantive Arkansas |aw under Erie v.
Tonpkins, the federal district court sitting in diversity should
have instructed the jury to conpare Hiatt's fault not only with
Mazda's, but also with Wadl ow s.

As Mazda points out, however, it is not clear whether (or how)
t he Arkansas Suprene Court woul d apply the Larson Machine rule to

the facts of the case at hand. There are a nunber of differences
between this case and Larson Mchine which could lead to a

different result. For exanple, unlike the plaintiff in Larson
Machi ne, Hi att never anended his conplaint -- even in an untinely
fashion -- to seek danages agai nst Wadlow. In fact, if H att had

sought to add a cl ai magai nst Wadl ow conpl ete diversity woul d have
been absent and the federal court would have had to dismss the
suit for lack of jurisdiction. Mreover, by the tinme the present
case went to the jury, the Arkansas |egislature had anended the
State's third-party practice statute to provide that a plaintiff
"may" rather than "shall"” bring clainms he has against a third-party
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def endant . Ark. Code Ann. § 16-61-207. Thus, it is unclear
whet her Larson Machine is still good law in Arkansas, even wth
respect to a plaintiff's untinely clains against third-party
def endant s.

The nost inportant aspect of the Arkansas court's decision in
Larson Machi ne for the present case, however, is that the rel evant

portion of the ruling rested not primarily on the | anguage of the
conparative fault statute -- substantive state law -- but on the
court's interpretation of the | anguage of the third-party practice
act -- state procedural |aw. On this point the opinion of the
court is quite clear. The plaintiff Wallace was held entitled to
a judgnent against the third-party defendant Oakl ey because of the
specific terns of the third-party practice act:

Sonme courts have held that the original plaintiff has a
choice as to whether he will anend his pl eadi ngs to seek
relief against the third party defendant and that the
plaintiff cannot recover against a third party defendant
wi t hout havi ng anended hi s pl eadi ngs to assert a cause of
action against that third party defendant. Most, if not
all of them are based upon a rule or statute different
from ours in inportant respects. While our statute
permts the filing of athird party conpl ai nt agai nst one
"who is or may be liable as a joint tortfeasor to himor
the plaintiff,” it also provides that the plaintiff
"shall" amend his pleadings to assert any cl ai m agai nst
the third party defendant that he m ght have asserted had
he joined the third party defendant as a defendant in his
original conplaint. Qur statute specifically makes the
adj udication of the third party defendant's liability to
the plaintiff binding upon the third party defendant.
Qur statute is different fromthose patterned after Rule
14 of the Federal Rules of Civil Procedure, under which
the plaintiff "may" amend his pl eadings to assert a claim
against the third party defendant, and the effect of the
adj udication of the third party's liability is declared
by our statute. :

When the third party conplaint alleges adirect liability
of the third party defendant to the plaintiff on the
claim set out in the plaintiff's conplaint, the third
party "shall" make his defenses to the conplaint and no
anmendnent to the conplaint is necessary or required, and
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the parties are at issue as to their rights respecting
the claimw thout any anendnment of the conplaint by the
plaintiff.

Larson Machine, 600 S.W2d at 6 (citations omtted). |In Larson,
the Arkansas court also nade clear that its earlier decision in
Chapman Chemical Co. v. Taylor, 222 S.W2d 820 (Ark. 1949), also
rested on the third-party practice act. Larson Machine, 600 S. W
2d at 6.

Only by interpreting the Arkansas third-party practice act to
mean that the plaintiff was deened to have filed a tinely claim
against the third-party defendant could the plaintiff's fault be
conpared to that of the third-party defendant. Nothing in Larson
Machine, nor in any other Arkansas case to which we have been
referred, suggests that Arkansas follows a substantive conparative
fault rule that a plaintiff's degree of fault should always be
conpared with the fault of other possible wongdoers, even if
plaintiff has asserted no cl ai magai nst those wongdoers. [|ndeed,
given the plain | anguage of the conparative fault statute -- that
the plaintiff's fault should be conpared to that of the parties
fromwhomthe plaintiff "seeks to recover danages” -- it is hard to
i mgi ne how the legislature's words could be construed to reach
such aresult. See Booth v. United States Industries, Inc., 583 F.
Supp. 1561, 1562 (WD. Ark. 1984) ("[U] nder Arkansas | awthe degree
or percentage of fault of Mary Wston, who is not a party
defendant, is not to be considered. . . .").

Unli ke Larson Machine, in this case a federal rule -- not
state |l aw -- governed the third-party cl ai magai nst Wadl ow and t he
rights of plaintiff H att against Wadlow. Federal Rule of Civi
Procedure 14(a). Thus, we believe we need not resolve precisely
how significant the Arkansas court would find some of the other

di stinctions between the cases. For, <contrary to H att's
contention, a federal district court in a diversity case is neither
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required, nor indeed permtted, to apply state law to a matter
covered by a Federal Rule of Civil Procedure.

The United States Suprenme Court has consistently held, at
| east since its decision in Hanna v. Pluner, 380 U S. 460 (1965),
that if a matter is covered by a Federal Rule the federal courts
must apply the Rule without regard to whether the nmatter m ght
arguably be | abel ed substantive or procedural. The Suprene Court
reasoned i n Hanna t hat,

[wW hen a situation is covered by one of the Federa

Rul es, the question facing the court is a far cry from
the typical, relatively unguided Erie choice: the court
has been instructed to apply the Federal Rule, and can
refuse to do so only if the Advisory Conmittee, this
Court, and Congress erred in their prima facie judgnent
that the Rule in question transgresses neither the terns
of the Enabling Act nor constitutional restrictions.

Hanna v. Pluner, 380 U S. 460, 471 (1965). Thus, the full-blown
Erie analysis -- first determ ning whether a matter is substantive
or procedural and then applying state | aw on substantive matters --
does not apply if the matter in question is covered by a Federal
Rule of Civil Procedure.

In nore recent cases, the Suprene Court has clarified that
federal courts should | ook beyond the ternms of an applicable
Federal Rule only if there is sonme question whether "the scope of
the Federal Rule in fact is sufficiently broad to control the issue
before the Court.” Walker v. Arncto Steel Corp., 446 U S. 740, 749-
50 (1980). The Court has stressed that federal courts must apply
a Federal Rule to a matter within its scope even where it differs
from a state rule and could lead to a different outcone.
Burlington No. RR Co. v. Wods, 480 U S 1, 6 (1987). This is
because,

[t] he cardinal purpose of Congress in authorizing the
devel opnent of a uniform and consistent system of rules
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governing federal practice and procedure suggests that
Rul es which incidentally affect litigants' substantive
rights do not violate this provision if reasonably
necessary to maintain the integrity of that system of
rul es.

Burlington Northern, 480 U.S. at 5 (citations omtted). Moreover,
the Court has stated that when determ ning whether a Federal Rule
infringes on state substantive rights, the Federal Rules are
entitled to "presunptive validity"” under both the Rules Enabling
Act and the Constitution. Burlington Northern, 480 U S. at 6.

In the present case, the issue is whether third-party
defendant Wadlow is a party from whom H att "seeks to recover
damages,” Ark. Stat. Ann. 8 16-64-122, where WAdl ow was i npl eaded
but Hi att asserted no clains against him There is no doubt that
this issue is within the scope of Federal Rule 14(a) which governs
third-party practice in federal courts. Rul e 14(a) provides in
rel evant part:

(a) Wien Defendant May Bring in Third Party. At any
time after commencenent of the action a defending party,
as a third-party plaintiff, my cause a summobns and
conplaint to be served upon a person not a party to the
action who is or may be liable to the third-party
plaintiff for all or part of the plaintiff's claim
against the third-party plaintiff. . . . The plaintiff
may assert any claim against the third-party defendant
arising out of the transaction or occurrence that is the
subject matter of the plaintiff's claim against the
third-party plaintiff

Fed. R Cv. P. 14(a) (enphasis added). Under Federal Rule 14(a),
the plaintiff nust affirmatively act to assert a clai mhe may have

against a third-party defendant. See, e.q., Mnarch Industria
Corp. v. Anerican Motorists Ins. Co., 276 F. Supp. 972, 981
(S.D.NY. 1967) ("Plaintiff . . . could bring a direct action

against a third-party defendant only by an anendnent to his
conplaint."); Thonpson v. Cranston, 2 F.RD. 270, 271 (S.D.NY
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1942) ("W thout anending the plaintiffs cannot recover against the
third-party defendants.”). On the other hand, the correspondi ng
Arkansas statute as interpreted in Larson Machine provided that a
plaintiff could be deened to have asserted a tinely clai magai nst
a third-party defendant even where the actual claimwas untinely.
Ark. Stat. Ann. 8 34-1007 (1962) (now codified as anended at Ark

Code Ann. 8§ 16-61-207(1)(1995)).

It is clear that for purposes of the anal ysis mandated by the
Suprene Court in the Hanna v. Pluner |ine of cases, Federal Rule 14
(a) "covers the point in dispute.” Stewart O ganization, Inc. v.
Ri coh Corp., 487 U. S. 22, 26 (1988). C. Brownv. E. W Bliss Co.,
818 F.2d 1405, 1408-09 (8th Cr. 1987) (in diversity case tria
court should apply Federal Rule 15(c) rather than conparable
M ssouri rule). Indeed, the state and federal rules are plainly
coextensive. Rule 14(a) and the Arkansas statute differ only in
that Rule 14(a) makes the filing of the plaintiff's clains against
a third-party defendant discretionary while the Arkansas statute
cited made such clai ns nandatory.

In this situation, the district court was bound to followthe
federal rule unless it contravenes either the Rul es Enabling Act or
the Constitution. Burlington Northern, 480 U. S at 5. The
appel | ant, however, has made absolutely no argunment that Rule 14
viol ates either the Act or the Constitution. In the absence of any
chal l enge, the Suprene Court has plainly directed that the Rule
must be treated as presunptively valid. Burlington Northern, 480
US at 6. In any event, we believe that Rule 14(a) as applied is
bot h constitutional and within the scope of the Rul es Enabling Act.
Cf. Burlington Northern, 480 U. S. at 8 (upholding Federal Rule of
Cvil Procedure 38 as a valid exercise of Congress' authority);
Hanna v. Pluner, 380 U. S. at 472 ("[T]he constitutional provision
for a federal court system (augnented by the Necessary and Proper
Clause) carries with it congressi onal power to make rul es governing
the practice and pleading in those courts, which in turn includes
a power to regulate matters which, though falling within the
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uncertain area between substance and procedure, are rationally
capable of classification as either."); Brown, 818 F.2d at 1409
(uphol di ng Federal Rule 15(c) under the Constitution and Rul es
Enabling Act); 19 Wight, MIller & Cooper, Federal Practice and
Procedure § 4504, at 42 (1982) ("to date no Federal Rule has been
found to exceed either constitutional bounds or the authorization
of the Rules Enabling Act").

In addition, we note that the district court's application of
Rule 14 here satisfies the twin policy ains of the Erie rule:
"di scouragenent of forum shopping” and "avoi dance of inequitable
adm nistration of the laws," especially wunfair discrimnation
agai nst one of the parties. Hanna v. Pluner, 380 U S. at 468
Plaintiffs have no incentive to forum shop, because no |ater
addition of third-party clainms by a defendant will change the rule
on allocation of fault. A plaintiff in a federal court knows that
in a diversity case based on Arkansas law his own fault will be
conpared only with the fault of those defendants agai nst whomthe
plaintiff specifically asserts a claim Mreover, as the Suprene
Court stated in refusing to exercise jurisdiction over a
plaintiff's claimagainst a non-diverse third-party defendant:

t he nonfederal claimhere was asserted by the plaintiff,
who voluntarily chose to bring suit upon a state-law
claimin a federal court. . . . A plaintiff cannot
conplainif ancillary jurisdiction does not enconpass al |
of his possible clainms in a case such as this one, since
it is he who has chosen the federal rather than the state
forum and nust thus accept its Ilimtations. "[T]he
efficiency plaintiff seeks so avidly is avail abl e wi t hout
guestion in the state courts.™

Onen Equi pnent & Erection Co. v. Kroger, 437 U. S. 365, 376 (1978)
(citations omtted). Thus, it does not inpede the fair
adm nistration of justice for the plaintiff to be limted to
recovery fromthose parti es agai nst whomhe has asserted cl ai nrs and
over whom he has an independent basis for subject matter
jurisdiction.
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In sum we believe that there can be no doubt that the
procedure for adding third-party clains and the status in the
litigation of third-party defendants is governed by Federal Rul e of
Cvil Procedure 14(a) and not the Arkansas state | awof third-party
practice. Because the |anguage and purpose of Rule 14(a) clearly
cover the case at hand and the Rule is both constitutional and
within the scope of the Enabling Act, the federal trial court was
bound under the Hanna v. Pluner line of cases to apply Rule 14(a)
rather than the state law of third-party practice. St ewar t
Organi zation, 487 U S. at 27.

As the district court noted, under Rule 14(a) a plaintiff such
as Hatt "may" assert a claimagainst a third-party defendant such
as Wadlow. Hiatt, however, did not have an i ndependent basis for
subject matter jurisdiction over third-party defendants Wadl ow or
Daughtry. If H att had asserted clains against either, conplete
diversity between the plaintiff and all defendants woul d have been
destroyed and Hi att coul d not have mai ntai ned an action in federal
court. Hatt chose to remain in federal court but not to assert
any claimagai nst the third-party defendants there and i nstead sued
Wadl ow separately in state court.

W bel i eve that having chosen for his own strategic reasons to
sue in federal court and withhold his clains agai nst Wadl ow, Hi att
cannot at the sanme tine prevail on his argunent that the relative
fault between hinmself and Wadlow was at issue in the case.
Contrary to Hiatt's contention, this was a case controlled by
Federal Rule 14(a) and not by the decision of the Arkansas Suprene
Court in Larson Machine. That decision rested on the State Suprene
Court's interpretation of a state rule of procedure that is not
appl i cabl e here. Because he did not add a cl aim agai nst Wadl ow
under Rule 14(a), Wadl ow was not a "party fromwhom|[H att sought]
to recover danages" for purposes of the Arkansas conparative fault

statute.
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Thus, we find no error in the jury instruction on conparative
fault challenged by H att. The only parties against whom Hi att
sought to recover damages were Mazda Motor and Mazda Anerica. The
district court was correct to rule that the jury should conpare
Hatt's fault, if any, only with that of Mazda Mtor and Mizda
America. Hiatt nmay nowregret, in retrospect, that his fault could
not be conpared with that of Wadl ow or ot her possible wongdoers.
Hiatt's dissatisfaction, however, stens from the requirements of
federal diversity jurisdiction and not from any error by the
district court in instructing the jury.

For the reasons stated herein we affirm the judgnment of the
district court on the verdict for Mazda Mdtor and Mazda Aneri ca.
In light of our disposition of H att's appeal, the separate notion
to dism ss the appeal agai nst Wadl ow i s deni ed as noot.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.
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