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JOHN R G BSON, Circuit Judge.

The canpaign contribution limts in Proposition A, M. Ann. Stat.
8§ 130.100 (Vernon Supp. 1995), adopted by initiative, were declared
constitutional by the district court, which refused to enjoin their
i npl emrentation. Carver v. N xon, 882 F. Supp. 901 (WD. M. 1995). Thonas
D. Carver appeals, arguing that the district court erred in ruling that the

Proposition A contribution limts for state and | ocal candi dates did not
violate a contributor's freedons of speech and associ ation under the First
Amendment . We conclude that section 130.100 is unconstitutional and
reverse the judgnent of the district court.



In the spring of 1994, the M ssouri General Assenbly passed Senate

Bill 650, adopting canpaign contribution limts to becone effective January
1, 1995. See Mb. Rev. Stat. § 130.032 (1994). Voters approved Proposition

A at the

Novenber 8, 1994 election. Proposition A adopted

contribution limts and becane effective i mediately.!?

Proposition A provides:

There shall be the following limtations on canpaign

contri butions:

(1)

(2)

(3)

(4)

No person or commttee shall nmake a contribution to
any one candidate or candidate commttee with an
aggregate value in excess of:

(a) $100 per election cycle per candidate in
districts with fewer than 100, 000 residents].]

(2) [sic] $200 per election

cycle per candidate,

other than statew de

candi dat es, in
districts of 100, 000 or
nmore residents. For
pur poses of this
section "stat ewi de
candi dates" refers to
t hose candi dat es

seeking election to the

of fice of Gover nor,

Li eut enant Gover nor,

Att or ney Gener al ,

Audi tor, Treasurer and

Secretary of State.
(3) [sic] $300 per election cycle per statew de

candi dat e.

No person, entity or conmmttee shall make a
contribution to any other persons, entities or
commttees for the purpose of contributing to a
specific candi date which when added together with
contributions made directly to the candidate or to
the candidate's conmttee, will have an aggregate
value in excess of the limts stated in section 1
No candi date or candidate commttee shall solicit
or accept any contribution with an aggregate val ue
in excess of the limts stated in this section.
For purposes of this section the term "candi date"
shall include the candidate, the candidate's
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Ann.

treasurer, and the candidate's commttee and any
contribution to the candidate's treasurer or

candi date comm ttee shal
to the candi date.

Stat. § 130.100.

be deened a contri bution



The M ssouri Attorney General issued an opinion stating that,
al t hough both Proposition A and Senate Bill 650 "concern canpai gn finance,
they are not irreconcilably inconsistent." Mssouri Ethics Conm ssion, .
Atty. Gen. No. 218-94 (Dec. 6, 1994), at 4. The Attorney General stated
that the two provisions stand together in regulating canpaign finance, and
to the extent there is a conflict between specific provisions of the
statutes, the nore restrictive provision prevails. [|d. Thus, the |ower
canpai gn contribution limts of Proposition A control.?

The contribution limts in Proposition A are linmits "per election
cycle per candidate."® M. Ann. Stat. 8§ 130.100. The statute provides
that no person or conmittee shall nake a contribution to any one candi date
or candidate conmmittee with an aggregate value in excess of: (a) $100 for
candidates in districts with fewer than 100,000 residents; (b) $200 for
other than statewi de candidates in districts of 100,000 or nore residents;
and (c) $300 for statew de candi dates. Mb. Ann. Stat. § 130.100.
CGovernor, Lieutenant Governor, Attorney Ceneral, Auditor, Treasurer, and
Secretary of State are enunerated as statew de candi dates for purposes of
the section. M. Ann. Stat. § 130.100(2) [sic].

Senate Bill 650 inposed limts for each election. Thus, on an
el ection cycle basis, the Senate Bill 650 limts are twice the anpunt
enunerated in the text of Senate Bill 650. See Mb. Rev. Stat. § 130.032. 1.
Contributions are linted to $1, 000 per

2O her provisions of Senate Bill 650 and Proposition A were
the subject of litigation in Shrink Mssouri Governnent PAC v.
Maupi n, 892 F. Supp. 1246 (E.D. Mb. 1995). W heard the appeal in
that case on the sane day as this appeal. See Shrink M. Gov't PAC
v. Maupin, No. 95-2857, slip op. (8th Cr. Dec. 19, 1995).

3An election cycle is "the period of tinme from genera
election for an office until the next general election for the sane
office." M. Stat. Ann. 8§ 130.011 (Vernon Supp. 1995). Thus, an
el ection cycle includes the primary and general el ection.
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election for Governor and other statewide offices, as well as for
candidates in districts with a population of at |east 250,000. M. Rev.
Stat. 88 130.032.1(1), (6). There is a $500 per election contribution
limt for candidates for State Senate, and for any office in electoral
districts with a popul ati on between 100,000 and 250,000. M. Rev. Stat.
88 130.032.1(2), (5). Contributions are limted to $250 per election for
candi dates for State Representative and for offices in districts of a
popul ation |l ess than 100,000. M. Rev. Stat. 88 130.032.1(3), (4).

Carver brought this action to enjoin enforcenent of Proposition A
He asserted that Proposition Arestricted his ability to nmake contri butions
in violation of his rights of free speech and association. He also argued
that the linmits are so low as to unconstitutionally interfere with his
ability to support candidates and to comunicate with potential supporters
for fundraising purposes. He argued that Proposition Ais not narrowy
tailored to neet the State's interests of avoiding corruption or the
appearance of corruption, and will not prevent wealthy special interests
from opposi ng candi dat es.

After hearing evidence and receiving briefs, the district court
denied the injunction. Carver, 882 F. Supp. at 902. The court recognized
that Buckley v. Valeo, 424 U S. 1 (1976) (per curian), governed the issues.
Carver, 882 F. Supp. at 903. The court read from Buckley that "a najor

purpose of the First Amendnment is to protect political speech,” and that
"[l]Jimtations on these rights are perm ssible where a conpelling state
interest is served, if the linmtations inposed are narrowmy tailored to
serve that interest." Carver, 882 F. Supp. at 903-04. The court observed
that the Suprene Court has recognized that governnents have a conpelling
interest in preventing corruption and the appearance of corruption that may
result fromindividuals making |arge contributions to candidates. 1d. at
904 (citing Buckley, 424 U S. at 25-27).



The district court ruled that the Proposition Alimts were not so
low as to be an unconstitutional restriction of First Anendnent rights.
Id. at 904-05. The court held that "the lawis tailored narrowy enough
to help the state neet its goals of elimnating sone of the neans of
corruption and of avoiding the appearance of corruption." 1d. at 906. The
court observed that Proposition A does not prevent candi dates from spendi ng
their own noney on their canpaigns.* 1d. The court stated that, although
Proposition A does not address all of the problens related to canpaign
finance, it is a positive step toward elimnating political corruption,

even if it is not conprehensive. | d. It may not close all of the
| oophol es, but that does not nmake it wunconstitutional. I d. Car ver
appeal s.

Carver argues before us, as he did in the district court, that the
Proposition A contribution limts restrict his First Arendnent rights to
political conmunication and associ ation. He contends that, because the
Proposition Alints burden fundanental First Anendnent rights, they are
subject to strict scrutiny and do not serve a conpelling state interest.
The State argues that we should apply an internediate standard of review,
but even if we apply strict scrutiny, the Proposition Alimts are narrowy
tailored to address a conpelling state interest.

“This issue was not before the district court. However, the
district court in Shrink Mssouri Governnent PAC, 882 F. Supp. at
1251, addressed the applicability of Proposition A to the
candidate's own contributions. The district court found that when
Proposition A and Mb. Rev. Stat. 8§ 130.011(12)(a) (1994) are read
together, the statute limts a candidate's ability to spend his own
nmoney on his canpaign. [d. Finding that Buckley prohibits a limt
on the anmpbunt a candidate may contribute to his own canpaign, the
district court enjoined the application of section 130.011(12)(a)
to the Proposition A contribution limts. Shrink Mb. Gov't PAC
882 F. Supp. at 1251. W affirnmed this holding in Shrink M ssouri
&overnment PAC v. Maupin, No. 95-2857, slip op. at 3-4.
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The Suprene Court identified the interests inplicated by contribution
limts in Buckley, 424 U S. at 14 (citations onmitted):

[Clontribution and expenditure limtations operate in an area
of the nost fundamental First Amendnent activities. . . . The
First Anendnent affords the broadest protection to such
political expression in order "to assure [the] unfettered
i nterchange of ideas for the bringing about of political and
soci al changes desired by the people." .o "[T]here is
practically universal agreenent that a nmjor purpose of that
Amendnent was to protect the free discussion of governnental
affairs, .. . of course includ[ing] discussions of
candi dates . "

"[Contribution and expenditure limtations inpose direct quantity
restrictions on political communication and associ ati on by persons, groups,
candi dates, and political parties . . . ." 1d. at 18

In view of these fundanental interests, the Court has instructed that
canpaign contribution linmts are "subject to the closest scrutiny." [|d.
at 25 (quoting NAACP v. Al abama, 357 U S. 449, 460-61 (1958)). Under this
standard, "a significant interference with protected rights of politica

association may be sustained" only when the State can denonstrate "a
sufficiently inportant interest and enpl oys neans closely drawn to avoid
unnecessary abridgnent of associational freedons." Ld. (quotations
omtted) (citing Cousins v. Wagoda, 419 U S. 477, 488 (1975); NAACP v.
Button, 371 U S. 415, 438 (1963); Shelton v. Tucker, 364 U S. 479, 488

(1960)).

After identifying the interests and the applicable | evel of review,
the Court in Buckley, 424 U S. at 58-59, upheld the constitutionality of
the $1,000 contribution limt for federal elected offices. The Court
reasoned that the $1,000 contribution limt focused precisely on the
problem of |large canpaign contributions and, therefore, was narrowy
tailored to the goal of



limting corruption and the appearance of corruption. |1d. at 26-28. The
Court pointed out that a contribution linmt "entails only a marginal
restriction upon the contributor's ability to engage in free conmunication"
and does not materially undernmne "the potential for robust and effective
di scussi on of candi dates and canpaign issues . . . ." 1d. at 20-21, 29
The Court characterized a contribution as only "a general expression of
support for the candidate and his views," explaining that "the
transformati on of contributions into political debate involves speech by
sonmeone ot her than the contributor."” 1d. at 21

The Court recognized that "contribution restrictions could have a
severe inpact on political dialogue if the limtations prevented candi dat es
and political committees from anmmssing the resources necessary for
effective advocacy." [d. at 21. The Court found no evidence that the
$1,000 linmt prevented candidates and political comittees from anassing
the resources necessary for effective advocacy. 1d. at 21. The Court
refused to analyze the propriety of the specific dollar anmount of the
contribution limts. 1d. at 30. The Court cautioned, however, that if the
contribution limts were too low, the limts could be unconstitutional
I d.

The Court struck down the independent expenditure linmitation which
prohi bited a candidate fromusing nore than $1, 000 of his own noney in his
canpaign and also limted a candidate's total canpaign expenditures. |d.
at 39. The Court distinguished limts on expenditures fromlimts on
contributions, concluding that the expenditure limts were nore restrictive
of speech, as they "necessarily reduce[] the quantity of expression by
restricting the nunber of issues discussed, the depth of their exploration
and the size of the audience reached. This is because virtually every
nmeans of comunicating in today's nass society requires the expenditure of
money." 1d. at 19 (footnote omtted).



In addition, the Court concluded that the governnent interest in
preventing corruption or the appearance of corruption could not justify the
ceiling on independent expenditures. |d. at 45, 53-54. The Court found
little relationship between the interest of avoiding corruption and
limting expenditures to one's own canpaign or limting overall canpaign
expenditures, particularly in light of the limt on canpai gn contributions.
Id. at 55.

The State argues that the Court in Buckley applied strict scrutiny
only to legislation limting i ndependent expenditures and applied a | ower,
internmediate standard of review to contribution linmts. Citing the
passages from Buckley referred to above, the State argues that contribution
limts are entitled to an internediate |evel of scrutiny because
contributions are only synbolic expression of support, and limting
contributions does not infringe on the contributor's freedomto discuss
candi dates and i ssues.

W recogni ze that the Court distinguished restrictions on i ndependent
expenditures fromrestrictions on contributions. Buckley, 424 U S. at 20-
21. Si nce Buckl ey, nenbers of the Court, in dicta, have indicated that
contribution limts should receive a |ower |evel of scrutiny. See Federal
El ection Conmin v. Massachusetts Citizens for Life, 479 U S. 238, 259-60
(1986); California Medical Ass'n v. Federal Election Conmn, 453 U S. 182,
196 (1981) (Marshall, J., plurality); Ctizens Against Rent Control v.
Berkel ey, 454 U S. 290, 301 (1981) (Marshall, J., concurring in judgnent).
In contrast, other nenbers of the Court strongly disagree, arguing that

nothing less than strict scrutiny should apply to contribution limts. See
California Medical Ass'n, 453 U S. at 201-02 (Blacknmun, J., concurring in
part and in judgnent); Citizens Against Rent Control, 454 U S. at 302
(Bl ackmun and O Connor, JJ., concurring in judgnent) ("ordinance cannot

survive constitutional challenge unless it wthstands " exacting
scrutiny'"). The Court has not ruled that anything other than



strict scrutiny applies in cases involving contribution linmts. Wen the
Court in Buckley analyzed the contribution linmts, it articulated and
applied a strict scrutiny standard of review |1d. at 25. Therefore, like
other courts since the Buckley decision, we nust apply the "rigorous"
standard of review articulated in Buckley. See, e.qg., Harwin v. Goleta
Water Dist., 953 F.2d 488, 491 n.6 (9th Cr. 1991) (recognizing that
contribution linmts may be subject to a lower |evel of scrutiny, but

requiring the government to show "a sufficiently inportant interest and
enploy[] nmeans closely drawn to avoid unnecessary abridgenent of
associ ati onal freedons") (quoting Buckley, 424 U S. at 25).

Mor eover, that voters adopted Proposition A by initiative does not
affect the applicable level of scrutiny. W nust analyze Proposition A
under the sane standard that we apply to the product of a legislature. "It
is irrelevant that the voters rather than a |egislative body enacted [a
statute], because the voters may no nore violate the Constitution by
enacting a ballot neasure than a |legislative body may do so by enacting
legislation." Citizens Against Rent Control, 454 U S. at 295.

Thus, we apply strict scrutiny in this case, and the State nust show
that the Proposition Alimts are narrowWy tailored to neet a conpelling
state interest. "Wen the Governnent defends a regul ati on on speech

it must do nore than sinply “posit the existence of the di sease sought
to be cured.' . . . It nust denpnstrate that the recited harns are real
and that the regulation will in fact alleviate these harns in a
direct and material way." United States v. National Treasury Enployees
Union, 115 S. C. 1003, 1017 (1995) (quoting Turner Broadcasting Sys., lnc.
v. Federal Comrunications Conmin, 114 S. C. 2445, 2470 (1994) (Kennedy,
J., plurality)).
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In Buckley, 424 U S. at 25-26, the Court identified the conpelling
interest as "the prevention of corruption and the appearance of corruption
spawned by the real or imagined coercive influence of |arge financial

contributions on candi dates' positions and on their actions if elected to

office." |d. at 25 (enphasis added). The Court reiterated this interest
at |east seven tines. 1d. at 25-29. It found it unnecessary to | ook
beyond this primary interest to the remaining interests offered to justify
contribution linmts. Id. at 25-26 (identifying the other interests as
equalizing the relative ability of all citizens to affect the outcone of
an el ection and sl owi ng the skyrocketing cost of political canpaigns). The
Court, in discussing large contributions, specifically referred to
di sturbing exanples surfacing after the 1972 election.® Id. at 27.
Exam ning the 1974 election, the Court found that the $1,000 contribution
limt would not severely inpact political dialogue, pointing out that nost
contributions (94.9 percent in the 1974 election) cane fromcontributions
of $1,000 or less. 1d. at 21 n.23, 26 n.27. The Court decided that in
addition to requiring the disclosure of contributions, Congress was
entitled to conclude that contribution limts were necessary "to deal with
the reality or appearance of

°I'n Buckley, 424 U S. at 27 n.28, the Court cites the court of
appeal s di scussion of such abuses in Buckley v. Valeo, 519 F.2d
821, 839-40 nn.36-38 (D.C. Cr. 1975) (per curiam. The court of
appeal s listed exanples of large contributions including: dairy
organi zations pledging two mllion dollars to the N xon canpaign in
an effort to schedule a neeting with Wite House officials
regarding price supports, 1id. at 839 n.36; contributions fromthe
Anmerican Dental Association to incunbent California congressnen,
id. at 839 n.37; contributions by H Ross Perot, whose conpany
supplied data processing for nedicare and nedicaid prograns, to
menbers of the House Ways and Means Comm ttee, the Senate Finance
Comm ttee, and the House Appropriations Commttee, id.; and |l arge
contributions by those seeking anbassadorial appointments from
President Ni xon, id. at 840 n. 38.

-11-



corruption inherent in a system pernmtting wunlimted financial
contributions." 1d. at 28.

The Suprene Court recently reaffirnmed that the conpelling interest
identified in Buckley was limting large contributions to candi dates. The
Court stated:

Buckl ey identified a single narrow exception to the rule
that limts on political activity were contrary to the First
Amendnent. The exception relates to the perception of undue
i nfluence of |arge contributors to a candi date:

To the extent that large contributions are given to
secure a political quid pro quo from current and
potential office holders, the integrity of our
system of representative denocr acy is
under m ned.

. . . Congress could legitimtely conclude
t hat the avoidance of the appearance of i nproper
influence is also critical . . . if confidence in
the system of representative Governnent is not to
be eroded to a di sastrous extent.

Gtizens Against Rent Control, 454 U S at 296-97 (citations and quotations
omtted) (enphasis added).

The district court held that "[u]nder Buckley, Mssouri clearly has
a conpelling state interest in linmting canpaign contributions." Carver,
882 F. Supp. at 904. This does not square with the interest of limting
"l arge canpai gn contributions" as defined in Buckley. The district court's
decision substantially broadens the conpelling interest identified in
Buckley. The district court erred as a matter of |aw in extendi ng Buckl ey
to the infinitely broader interest of limting all, not just |arge,
canpai gn contri butions.
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The rationale of the district court's opinion is perhaps explai ned
by the State's argunent before us. The State sets out the conpelling state
interest justifying Proposition Ain general terns. The State identifies
the conpelling interest as that of attacking, "not just the reality, but
even the appearance or perception of corruption that may take the form of
a “quid pro quo' between a contributor and a candidate."® The State,
however, fails to refine this general interest consistent with the
conpelling interest defined by the Court in Buckley as limting the reality
or perception of undue influence and corruption from|arge contributions.
See Citizens Against Rent Control, 454 U S. at 296-97. W exanine the
contribution limts in section 130.100 in light of this conpelling

i nt erest.

ln its amcus brief, The Association of Comunity
Organi zations For Reform Now (ACORN) adds the two interests not
reached in Buckley to justify the <contribution limts in
Proposition A.  ACORN includes equalizing the relative ability of
all citizens to affect the outcome of elections as additiona
justification for the Proposition Alimts. This latter interest
is close to running afoul of the Court's statenent in Buckley, 424
U S at 48-49, that restricting "the speech of sone el enents of our
society in order to enhance the rel ative voice of others is wholly
foreign to the First Arendnent . . . ." See also Shrink Mb. Gov't
PAC, No. 95-2857, slip op. at 8-9. 1In addition, ACORN states that
supporters of Proposition A sought to change the nature of | ocal
canpaigns away from "hot button sound bites" in thirty-second
television comercials toward a substantive discussion of the
i ssues. As laudable as this interest may appear, these comments,
on their face, manifest a content based restriction on expression
and association. See Turner Broadcasting Sys., 114 S. C. at 2459
(di scussing content based restrictions).

-13-



A

Qur review of the district court's factual findings in this First
Anendnent case is governed by the Suprene Court's recent decision of Hurley
V. Ilrish-Anerican Gay, Lesbian and Bisexual Goup of Boston, 115 S.
2338 (1995). The Court instructed that, when considering whether the
petitioners' activity is protected speech, we have "a constitutional duty
to conduct an independent examination of the record as a whole, wthout
deference to the trial court." Id. at 2344 (quoting Bose Corp. V.
Consuners Union of United States, Inc., 466 U S. 485, 499 (1984)). The
Court expl ai ned:

The requi renent of independent appellate reviewis a rule of
federal constitutional law. . . . [T]he reaches of the First
Amendnent are ultimately defined by the facts it is held to
enbrace, and we nmust thus decide for oursel ves whether a given
course of conduct falls on the near or far side of the Iine of
constitutional protection. Even where a speech case has
originally been tried in a federal court, subject to the
provision of Federal Rule of Civil Procedure 52(a) that
findings of fact shall not be set aside unless clearly
erroneous, we are obliged to nake a fresh exam nation of
crucial facts.

Id. (citations and quotations onitted). Hurley requires that we
i ndependently review the facts to decide whether certain conduct is
entitled to First Anendnent protection. The factual findings surrounding
the determ nation of whether the Proposition Alinmts unconstitutionally
interfere with Carver's free speech and association rights are so
intermngled with the constitutional questions of |aw that we are obligated
"to make an independent exam nation of the whole record . . . ." 1d.
(quoting New York Tinmes Co. v. Sullivan, 376 U S. 254, 285 (1964)).
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In considering Carver's argunent that "the limts inposed by
Proposition A are so low as to be an unconstitutional restriction of First
Amendnment rights of speech and association," the district court
acknow edged that "what determines the constitutionality of the linmts is
the dollar ampunt of the limts." Carver, 882 F. Supp. at 904-05.
Conparing the $1,000 limt on contributions to candidates for federa
offices in Buckley with the Proposition Alimts, the court enphasized the
increnmental nature of the Proposition A linits, which vary according to
popul ation and the office being sought.” |d. at 905. The court concl uded
that "[t]he stairstepping of the contribution lints denonstrates a nore
narrow tailoring of Proposition Ato fit the state's goal." 1d.

The district court observed that there was no evidence that the
Proposition A limts would dramatically affect canpaign funding or
candi dates' ability to communicate to the voters. 1d. The court relied
on the fact that twenty-seven states and the federal governnent have
i nposed contribution limts, and that an overwhel m ng seventy-four percent
of Mssouri voters "deternined that contribution linmts are necessary to
conbat corruption and t he appearance thereof." 1d. The court found that
"Proposition A does not favor incunbents and that nmany chal | engers wel cone
limts on contributions as a way to stop i ncunbents from accepting | arge
contributions." 1d. Finally, the district court referred to expert
testinony indicating that nore people will contribute to canpai gns when
contribution limts are in place, because people feel that the candi dates
wi |l appreciate and be nore responsive to smaller contributors. 1d. at
905- 06.

"The Proposition A limts stand al one, as M ssouri does not
provide public funds for canpaign purposes, unlike the United
States and a nunber of other states.
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These findings may address the desirability of canpaign contribution
limts, but they do not focus on whether the Proposition A limts are
narrowmy tailored to address the reality or appearance of corruption
associated with large contributions. Wile indicating popular sentinment
in favor of canpaign finance reform the fact that seventy-four percent of
the voters approved Proposition A does not assist our analysis, because
voters may not adopt an unconstitutional |law any nore than the |egislature.
Ctizens Against Rent Control, 454 U S. at 295; see also U.S. TermLinmts,
Inc. v. Thornton, 115 S. C. 1842, 1871 (1995) (hol ding unconstitutional
congressional termlinmts adopted by voter initiative).

The district court's discussion shows the district court posed, but
did not answer, the question of whether the contribution linits were too
| ow. I nstead, the court only concluded that the stairstepping of the
limts denonstrated that the limts were narromy tailored. The fact that
Proposition A sets forth graduated |inits has nothing to do with whether
the limts are so low as to be unconstitutional.

C.

Carver argues that the evidence establishes that the limts in
Proposition A violate his right to associate as a contributor. The State
responds that Carver has not proved that Proposition Alints his right to
contribute at a nmeani ngful level. The State contends that the Proposition
Alimts do not prevent Carver from effectively speaking on behalf of a
candidate or joining with other individuals to express thenselves in
constitutionally protected i ndependent conmittees, such as those invol ved
in Day v. Holahan, 34 F.3d 1356 (8th Cir. 1994), cert. denied, 115 S. C.
936 (1995). The State argues that there was no proof that contributors

like Carver could not find other outlets for effectively expressing their
nessage in M ssouri el ections.
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While the extent of Carver's testinobny is at best skeletal, it is
sufficient to denpnstrate that Carver has contributed, and intends to
contribute in the future, anounts in excess of the Proposition Alimts to
support his interest in "good candidates" and "good governnent." The
State's argunent that Carver could continue to exercise his First Amendnent
rights by joining an i ndependent group does not address whether the linmts
are so low as to prevent Carver fromfreely associating with a candi date.

The State points out that Buckley does not require specific proof of
the maxi mum contribution Iimt, and that we nmay not use "a scalpel" to
invalidate Proposition A, It is true that the Court did not analyze the
propriety of the $1,000 limt. I ndeed, the Court observed that while
Congress could have structured the linmits in a graduated fashion for
congressional and presidential canpaigns, its failure to do so did not
invalidate the legislation. Buckley, 424 U S. at 30. The Court reiterated
the court of appeals' statenent that "a court has no scal pel to probe”
whet her a different ceiling mght not serve as well. 1d. Although we
certainly are not free to fine tune the limts established by Proposition
A, and we generally accept the limts established by the I|egislature,
Buckl ey instructs that we nust invalidate that judgnent when the
"distinctions in degree" becone "differences in kind." 1d.

The Court in Buckley, 424 U S. at 30, pointed to two decisions,
Kusper v. Pontikes, 414 U S. 51 (1973), and Rosario v. Rockefeller, 410
US 752 (1973), as illustrating differences in kind. 1In Rosario, 410 U S.
at 754, the Court approved a party enrollnent provision requiring a voter

to enroll in a party at least thirty days before the general election in
order to vote in the next party primary. The Court held that, although the
cutoff date for enrollnment could occur up to eight nonths before a
presidential primary, and up to eleven nonths before a nonpresidential
primary, the requirenent was not arbitrary and
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unconnected to the inportant state goal of inhibiting party raiding. [|d.
at 760.

The Court, however, struck down a party enrollnent requirenent in
Kusper, 414 U. S. at 52, which prohibited a voter fromvoting in the primry
el ection of a political party if he had voted in the primary of another
party in the preceding twenty-three nonths. The Court reaffirned its
decision in Rosario, but held that the enrollnent requirenent at issue
caused a two-year delay for certain voters, and thus, violated the voter's
right to free political association. Id. at 61. Al t hough the Court
all owed an eight-nonth delay in Rosario, the alnpbst two-year delay in
Kusper, nearly three tines the delay approved in Rosario, crossed the
constitutional line. Thus, the enrollnment requirenent in Kusper anpunted
to a "difference in kind."

Simlarly, in Day, 34 F.3d at 1365, we dealt with the issues raised
by very low contribution Iimts. W considered the constitutionality of
a Mnnesota statute inmposing a $100 limt on contributions to political
conm ttees. Although Day did not consider contribution limts to
candi dates, we conpared the $100 limt on contributions to political
committees in Day to the $1,000 linmt on contributions to candi dates
considered in Buckley. Day, 34 F.3d at 1366. After recogni zing that the
$1,000 limt in Buckley was not a "constitutional mninmm" we neverthel ess

concluded that the $100 linit significantly inpaired the ability of
contributors to exercise their First Amendment rights. 1d. W held that
the limt was "too low to allow neaningful participation in protected

political speech and association," and we concluded that the | aw was "not
narromy tailored to serve the state's legitinmate interest in protecting
the integrity of the political system" 1d. |In reaching this conclusion

we relied on the fact that about 25 to 33 percent of the contributions to
political conmttees in the nobst recent election exceeded the $100 limt,

and that after adjusting for inflation, the linmt was about 4 percent
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of the $1,000 |limt in Buckley. L d. Qur observation in Day about the

effect of inflation applies with equal force in this case.

The district court referred to the fact that twenty-seven states have
contribution limts, but it did not analyze the lints in detail. Any
nmeani ngf ul conparison of these linmts nust include consideration of not
only the anount, but also whether the linmts are per election cycle or per
election. The Proposition Alimts, ranging from$100 to $300 per election
cycle, are dramatically lower than the $2,000 linit per election cycle
approved in Buckley.® Not only are the Proposition A limts nuch | ower
than the federal limts, they are lower than the limts in any other state.
Two states, Mntana and Oregon, have limts for state senate races that
equal those in Proposition A but their lints for statew de offices and
state representatives are greater than those in M ssouri.®

8Enpl oying our analysis in Day, the amicus brief of the
Arerican Gvil Liberties Union points out that after adjusting for
inflation, Proposition A's $300 limt is 6 percent of the limt per
el ection cycle considered in Buckley, the $200 limt is 4 percent
of the Buckley limt per election cycle, and the $100 limt is only
2 percent of the Buckley |limt per election cycle.

Montana and Oregon recently adopted these restrictive
contribution limts by initiative. See Mnt. Code Ann. 8§ 13-37-216
(Supp. 1995); 1995 O. Laws 1, 3. The Montana limts are on a per
el ection basis, but when they are converted to an election cycle
basis, the limts are: (1) $800 to candidates filed jointly for
the office of Governor and Lieutenant Governor, (2) $400 to
candidates in a statewde election other than Governor and
Li eutenant Governor, and (3) $200 to candidates for any other
public office. Mont. Code Ann. § 13-37-216. VWen simlarly
considered, the Oegon linmts are: (1) $1,000 to a candidate for
"CGovernor, Secretary of State, State Treasurer, Superintendent of
Public Instruction, Attorney General, Conm ssioner of the Bureau of
Labor and Industries or judge of the Suprenme Court, Court of
Appeal s or Oregon Tax Court" and (2) $200 to a candidate for State
Senator or State Representative. 1995 O. Laws 3.
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The question thus becones whether M ssouri nust adopt the | owest
contribution limts in the nation to renedy the corruption caused by | arge
canpaign contributions. The State presented testinony at trial about a
$420, 000 contribution froma Mrgan Stanley political action conmittee to
various races in north Mssouri, and about the "Keating Five" scandal .

None of these exanples prove that the Proposition A linmts are
narrowly tailored. A $420,000 contribution is a far cry fromthe linmits
in Proposition A and the other exanpl es involve individual conduct |eading
to crimnal prosecution. W cannot conclude that the linits in Proposition
A are in any way narrowWy tailored or carefully drawn to renedy such
situations. See Massachusetts Citizens for Life, 479 U S. at 265 (we nay
"curtail speech only to the degree necessary to neet the particular problem
at hand"); Day, 34 F.3d at 1366.

In considering whether the Proposition A limts are narrowy
tailored, we nust also recognize that the linmts were not adopted in a
vacuum The question is not sinply that of sone limts or none at all, but
rather Proposition A as conpared to those in Senate Bill 650, which was to
becone effective January 1, 1995.

10The ACORN ami cus brief also argues that the Proposition A
limts are necessary and narrowmy tailored, citing the Dewey Crunp
and WIIliam Wbster scandals. Dewey Crunp was a M ssouri State
Representative accused of sponsoring |egislation in exchange for
ki ckbacks. WIlliam Webster was M ssouri's Attorney Ceneral who
pl eaded guilty to a charge of conspiracy to m suse state property.
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The Proposition Alimts are only ten to twenty percent of the higher
limts in Senate Bill 650. The State produced no evidence as to why the
Proposition A limts of $100, $200, and $300 were selected. Further, the
State presented no evidence to denonstrate that the limts were narrowy
tailored to conbat corruption or the appearance of corruption associated
with large canpaign contributions. See Buckley, 424 U S. at 25. The

record is barren of any evidence of a harm or disease that needed to be
addressed between the limts of Senate Bill 650 and those enacted in
Proposition A. See National Treasury Enployees Union, 115 S. C. at 1017.

On an election cycle basis, the contribution l[imts contained

in Proposition A and Senate Bill 650 conpare as foll ows:

Per cent age

Senat e Proposi tion of Senate

Ofice Bill 650 A Bill 650
St at ewi de Races $2, 0002 $300° 15%
St at e Senat or $1, 000° $200¢ 20%
State Representative $500¢ $100f 20%

O her Races:

Less Than 100, 000 Pop. $500¢ $100n 20%
100, 000 to 250, 000 Pop. $1, 000! $200! 20%
More Than 250, 000 Pop. $2, 000X $200! 10%

aMp. Rev. Stat. 8§ 130.032.1(1).

°Mb. Ann. Stat. § 130.100(3).

°Mb. Rev. Stat. 8§ 130.032.1(2).

dMb. Ann. Stat. § 130.100(2). Mssouri State Senate
districts consist of approximately 150,000 people.
1995-96 State of Mssouri Oficial Manual, at 123.

®Mb. Rev. Stat. 8§ 130.032.1(3).

fMb. Ann. Stat. § 130.100(1)(a). M ssouri State
Representative districts consist of approximately 30, 000-
33,000 people. 1995-96 State of Mssouri Oficial
Manual , at 184-85.

9Vb. Rev. Stat. § 130.032.1(4).
"WMb. Ann. Stat. § 130.100(1)(a).
'Mb. Rev. Stat. § 130.032.1(5).
IMbo. Ann. Stat. § 130.100(2).
kMb. Rev. Stat. § 130.032.1(6).
'Mb. Ann. Stat. § 130.100(2).
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In ruling that the contribution linmts in Buckley were narrowy
tailored, the Suprene Court pointed out that only about five percent of the

contributors in the 1974 election gave nore than the $1,000 limt.
Buckl ey, 424 U. S. at 21 n.23. The State's own evidence shows that a nuch
hi gher percentage of contributors will be inpacted by the linmts in
Proposition A At trial, the State presented exhibits show ng

contributions made in past races for Auditor, State Senate and State
Representative.'? According to the State's exhibits, in the 1994 Auditor's
race, 19.5 percent of the contributors gave nore than the $300 Proposition
Alinmt, but less than the $1,000 Senate Bill 650 limt.*® 1In the State
Senate race, 21.6 percent of the contributors gave nore than the $200
Proposition Alinmt, but less than the $1,000 Senate Bill 650 linmt on an
el ection cycle basis. In the State Representative race, 19.0 percent of
the contri butors gave nore than the $100

2The races were (1) the 1994 State Auditor's race, (2) the
1992 Twenty-Seventh District State Senate race, and (3) the 1992
Tenth District Mssouri House of Representatives race. The State
sel ected these sanpl e races because they were anong the races with
t he hi ghest contributions.

1319.5 percent is actually too | ow because the State's exhibit
is based on the $1,000 per election limt in Senate Bill 650, and
not the $2,000 limt per election cycle. The State's exhibit
failed to show the actual nunber of contributors giving nore than
the $300 Proposition A limt but less than the $2,000 election
cycle limt in Senate Bill 650. The State's exhibit showed that
19.5 percent of the contributions were between $301 and $1, 000, and
8.0 percent were nore than $1,000. The exhibit does not indicate
what percent of the contributions over $1,000 should also be
i ncl uded as being within the $2,000 Senate Bill 650 el ection cycle
limt. Wiile the percentage is undoubtedly higher than the 19.5
percent set out above, the precise anobunt is not shown.

“This is the only race where the exact percentage of
contributors giving nore than the Proposition Alimt but |ess than
the Senate Bill 650 |imt on an election cycle basis may be
determ ned fromthe data presented by the State.
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Proposition Alinmt, but less than the $250 Senate Bill 650 limt.?®

Further, the State's exhibits show that 27.5 percent of the
contributors in the 1994 Auditor's race gave nore than the $300 Proposition
Alimts. |Inthe State Senate race, 23.7 percent of the contributors gave
nore than the $200 Proposition A limt. Finally, in the State
Representative race, 35.6 percent of the contributors gave nore than the
$100 Proposition Alimt.

The State nmade no showing as to why it was necessary to adopt the
lowest contribution limts in the nation and restrict the First Anendment
rights of so many contributors in order to prevent corruption or the
appearance of corruption associated with |arge canpaign contributions.
Proposition A substantially |limts Carver's ability to contribute to
candi dates and will have a considerabl e i npact on nmany contributors besides
Carver. The State sinply argues that linits which are nearly four tines
as restrictive as the limts approved in Buckley are narrowWy tail ored.
The State argues we may not fine tune the specific dollar anpbunt of the
limts, but fails to denpnstrate that the Proposition Alinits are not a
"difference in kind." See Kusper, 414 U S at 61 (overturning an
enrol | ment requirenent approximately three times |onger than that approved
by the Court in Rosario). W hold that the Proposition Alinmits anount to
a difference in kind fromthe limts in Buckley. The linmts are not
closely drawn to reduce corruption or the appearance of corruption
associated with

Again, the State's calculation is based on the $250 per
election limt in Senate Bill 650, and not on the $500 limt per
el ection cycle. The State's exhibit showed that 19.0 percent of
the contributions were between $101 and $250, 15.7 percent were
bet ween $251 an $1, 000, and 0.9% were nore than $1,000. W have no
way of know ng what portion of the contributions between $251 and
$1,000 fell belowthe $500 linmt per election cycle. Undoubtedly,
sonme of these contributions should be included as between the
Proposition A and Senate Bill 650 limts.
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| arge canpaign contributions. Thus, the State has failed to carry its
burden of denonstrating that Proposition Awll alleviate the harns in a
direct and material way, Turner Broadcasting System 114 S. Ct. at 2470,

or is closely drawmn to avoid unnecessary abridgenent of associational
freedons, Buckley, 424 U S. at 25. Accordingly, we conclude that the
Proposition A contribution limts unconstitutionally burden the First
Amendnent rights of association and expression.

V.

The State argues from Turner Broadcasting System 114 S. C. at 2471,
that we "nust accord substantial deference to the predictive judgnents" of

the | egislature. The Court explained the deference accorded to
congressional action is limted to assuring that "in fornmulating its
judgnents, Congress has drawn reasonabl e i nferences based on substanti al
evidence." 1d. The State argues that we nust accord this sane deference
to Proposition A adopted through the initiative process by the citizens of
M ssouri .

There are two obstacles in the path of the State's argunent. First,
as we have observed before, the voters may no nore violate the Constitution
than the |egislature. Citizens Against Rent Control, 454 U. S at 295.
Second, the deference to legislative enactnents recognized in Turner

Broadcasting System 114 S. C. at 2471, requires that courts ascertain

that the legislative body "has drawn reasonable inferences based on
substanti al evidence."

There is sinply no evidence in the record identifying the source of
Proposition A, whether it was an individual or group,?

®Only the amcus briefs identify the sponsors and partici pants
in the initiative canpaign for Proposition A These i ncl ude
M ssourians for Canpaign Finance Reform a coalition conposed of
the M ssouri Public Interest Research G oup, ACORN, the M ssouri
League of Whnen Voters, and United W Stand - M ssouri.
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the process of its devel opnent, nor the reasons for the particular dollar
limts.¥ Further, there is no evidence of the details of the canpaign
waged in support of the initiative. There is, sinply put, a failure of
proof as to any of the facts Turner Broadcasting System would require that
we consider to justify according deference.

Whet her the deference Turner Broadcasting Systemrequires for acts
of Congress extends to the acts of the state legislative body is an issue
not before wus to decide. Legi sl ative bodies consist of elected
representatives sworn to be bound by the United States Constitution, and
their legislative product is subject to veto by the elected executive
either President or Governor. The process of enactnent, while perhaps not
al ways perfect, includes deliberation and an opportunity for conpron se and
anendnent ,® and usually conmmittee studies and hearings. These are
substantial reasons for according deference to | egislative enactnents that
do not exist with respect to proposals adopted by initiative. On the
evidentiary showing before us, there is no justification to accord
Proposition A the deference that Turner Broadcasting Systemrequires for
congressional action. See Yniguez v. Arizonans for Official English, Nos.
92-17087, 93-15061, 93-15719, 1995 W 583414, at *21 (9th Cr. Cct. 5,
1995) (en banc) (noting ballot initiative | acked |egislative findings and
was not subjected to extensive hearings or analysis).

YProposition Adiffers fromthe initiative procedures in sone
states, which either require or permt the ballot materials
describing the proposition to include a statenent of the purposes
and reasons for the enactnent. There was no such statenment with
respect to Proposition A

] ndeed the process of enactnent of Senate Bill 650
denpnstrates the back and forth action of both the House and the
Senate, and considerable effort to achieve a conference substitute
agreeable to both bodies.
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V.

In conclusion, we hold that the canpaign contribution limts in
Proposition A, Mb. Ann. Stat. § 130.100, are not narrowmy tailored to neet

the conpelling state interest of limting the influence of corruption
associated with large canpaign contributions, and is, therefore,
unconstitutional. W reverse the decision of the district court and renand

the case to the district court for the entry of judgnent permanently
enjoining the State and the M ssouri Ethics Commission frominpl enenting,
enforcing, or acting in reliance upon section 130. 100.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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