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United States of Anerica,
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Bef ore BOAWWAN, BEAM and MURPHY, Circuit Judges.

PER CURI AM

Robert L. Perry appeals the district court's! denial of his notion to

withdraw his guilty plea, and he al so appeals his 63-nbnth sentence. W
af firm

Perry pleaded guilty to one count of distributing cocaine base
(crack), in violation of 21 U S.C. 8§ 841(a). On the day of sentencing--
al nost three nonths after pleading guilty--Perry noved to withdraw his
plea. At the hearing on his notion, Perry testified that he was innocent
and had bel i eved, based on conversations with his attorney, that he would
be sentenced to between 18 and 60 nonths inprisonnent, as opposed to the
hi gher sentencing range reflected in his presentence report. He al so
testified that he pleaded guilty, and falsely affirned the factua
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basis for his plea, because he was nervous and feared that he woul d receive
a higher sentence if he was tried and convicted by a jury. Perry's
attorney testified that he could not confirm discussing with Perry the
possibility of an 18-nonth sentence. The district court denied the notion
remnding Perry that it had advised himof the difficulty of predicting the
Qui delines range, and that Perry had affirnmed no prom ses were nade to him
to induce his guilty plea.

We conclude the district court did not abuse its discretion in
denying Perry's notion to withdraw his guilty plea, because Perry failed
to establish a fair and just reason for doing so. Fed. R Cim P. 32(e);
United States v. Newson, 46 F.3d 730, 732 (8th Cr. 1995) (standard of
review); United States v. Yell, 18 F.3d 581, 582-83 (8th Cir. 1994)
(spurious and incredible claimthat guilty plea was involuntary result of

mental stress is not fair and just reason permtting withdrawal); United
States v. Ludwig, 972 F.2d 948, 951 (8th Gr. 1992) (unsupported assertion
of innocence not sufficient to overturn denial of notion to withdraw);
United States v. Jones, 979 F.2d 317, 318 (3d Cir. 1992) (fear of
puni shnent is inadequate reason to force governnent to try defendant who
acknow edged his guilt); United States v. Mrrison, 967 F.2d 264, 268 (8th
Cir. 1992) (assertion of innocence--"even a "swift change of heart after

the plea' "--is not fair and just reason for w thdrawi ng plea) (quoted case

omtted).

Even if Perry's counsel told him he would receive an 18-nonth
sentence and Perry relied on that representation in pleading guilty, the
change-of -plea transcript shows that Perry was notified of the possible
puni shnent and that the Quidelines would apply. See Ludwi g, 972 F.2d at
950-51. Moreover, Perry was fully informed of the rights he was wai ving,
and his plea-hearing representations support the district court's finding
that he knowingly and voluntarily pleaded guilty. See Yell, 18 F.3d at
582-83. In such



a case, the occasion for setting aside a guilty plea seldom arises.
Newson, 46 F.3d at 730.

We conclude Perry's constitutional challenge to the 100-to-1 ratio
between the penalties for crack cocai ne and powder cocaine is neritless.
We have consistently rejected the claim that any disparate inpact
occasi oned by the distinction between the penalties for crack and powder
cocaine violates the Equal Protection d ause. See United States V.
Del aney, 52 F.3d 182, 189 (8th Cr.), cert. denied, 116 S. C. 209 (1995);
United States v. dary, 34 F.3d 709, 710-14 (8th Cir. 1994), cert. deni ed,
115 S. . 1172 (1995). Wiile Perry urges us to overturn dary, only the

court en banc can overturn the decision of another panel of this court,
United States v. Polanco, 53 F.3d 893, 896 (8th Cir. 1995), pet. for cert.
filed, No. 95-5022 (U S. June 29, 1995), and we recently refused to
reconsi der our decision in dary, United States v. Thonpson, 51 F.3d 122,
127 (8th Cir. 1995).

Accordingly, the judgnent of the district court is affirnmed.
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