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WOLLMAN, Circuit Judge.

Shirley Harvell and other voters filed suit in 1989, challenging the
el ection procedure for school board nenbers in the Blytheville, Arkansas,
school district as violative of Section 2 of the Voting R ghts Act, 42
USC 8§ 1973 ("VRA'"). The district court dismssed the conplaint, finding
that Harvell failed to set forth a prima facie violation of Section 2
Harvell v. lLadd, 759 F. Supp. 525, 529-30 (E.D. Ark. 1991). W reversed
and remanded to the district court for further findings concerning the
factors set forth in Thornburg v. Gngles, 478 U S. 30, 36-37 (1986)
Harvell v. ladd, 958 F.2d 226, 230 (8th Cr. 1992). On remand, the
district court again dismssed the conplaint because it found that Harvel

failed to establish that the unsuccessful black candidates were the
mnority's preferred candidates. W again reversed in part the district
court's subsequent decision followi ng remand, but affirnmed its denial of
sanctions against Harvell. Harvell v. Blytheville Sch. Dist. #5, 33 F.3d
910 (8th Cr. 1994). W subsequently agreed to rehear the case en banc and

vacated the panel opinion. W now reverse the decision of the district
court in part and affirmthe denial of sanctions.

The underlying facts of this dispute are set out in detail in our
earlier opinions. The voting age population of the Blytheville schoo
district is 14,500, of which 70%is white and 29% bl ack.* Each nmenber of
the eight nenber at-large school board serves a four-year term and two
terns expire each year. Historically,

These are the 1980 census figures that were used at trial.
According to the 1990 census, the Blytheville school district has
a total popul ation of 23,057, of which approximtely 37% are bl ack
and 62% white, but we do not have the relevant voting age
popul ati ons before us.
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school board elections were deternmined by a plurality vote. In 1987,
however, the Arkansas legislature altered the voting schene for schoo
board el ections from one of plurality to one of majority, which would
occasion the need for a run-off election between the voter-preferred
candi dates in the event that no candi date was able to garnish a majority
of the voters in the initial election. Ark. Code. Ann. § 6-14-121. A
Wi nni ng candi dates since 1987 have been elected by a majority of votes cast
in the first round. Foll owing two elections under this scheme Harvel
filed suit. None of six separate black candi dates has defeated a white
candidate in eight attenpts follow ng the 1987 election, although Dr. Helen
Nunn was reseated wi thout opposition in 1990.2

To nmount a successful challenge to nmulti-nmenber districts under
Section 2,® a plaintiff nust initially satisfy the three preconditions
delineated in Gngles. These preconditions are 1) that the mnority group
is large enough and geographically conpact enough that it would be a
majority in a single-nmenber district; 2) that the mnority group is
politically cohesive; and 3) that the white majority votes sufficiently as
a bloc to enable it, in the absence of special circunstances, usually to
defeat the mnority's preferred candidate. 478 U S. at 50-51. dngles
al so set forth nine non-exclusive factors nentioned in the Senate report
acconpanying the VRA to assist in determ ning whether, under the totality
of the circunstances, a challenged el ectoral schene dilutes the mnority
vote. These include (1) the history of

2Appendi x | contains the vote breakdown by candi date for each
el ection in which a black candi date has run.

3This vote dilution claimis "analytically distinct" froma
challenge to voting districts on equal protection grounds. Mller
v. Johnson, 115 S. C. 2475, 2485 (1995) (quoting Shaw v. Reno, 113
S. . 2816, 2830 (1993)).
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voting-related discrimnation in the state or political subdivision; (2)
the extent to which voting in the state or subdivision is racially
pol ari zed; (3) the extent to which the state or subdivision has used voting
practices or procedures that tend to enhance opportunities for
discrimnation against the mnority group; (4) whether minority candi dates
have been deni ed access to any candi date-sl ating process; (5) the extent
to which mnorities have borne the effects of past discrimnation in
relation to education, enploynent, and health; (6) whether |ocal political
canpai gns have used overt or subtle racial appeals; (7) the extent to which
mnority group nenbers have been elected to public office in the
jurisdiction; (8) whether there is a significant | ack of responsiveness on
the part of elected officials to the particularized needs of nenbers of the
mnority group; and (9) whether the policy underlying the use of voting
gualifications is tenuous. 478 U S. at 36-37.

We nust analyze the elenments of a Section 2 case in context,
according deference to the district court where necessary and applying
| egal constructs where appropriate. The district court's findings
regarding the factual context giving rise to the claimare reviewed for
clear error. See Gngles, 478 U. S. at 78-79. But the legal conclusions

it enploys, "including those that may infect a so-called mxed finding of
law and fact, or a finding of fact that is predicated on a m sunderstandi ng
of the governing rule of law," are subject to plenary review. |d. at 79
(quoting Bose Corp. v. Consuners Union of US., Inc., 466 U S. 485 (1984).

The district court found that Harvell established the first two

G ngles preconditions at trial. The school district does not contest these
findings of geographic conpactness and political cohesiveness. W

therefore accept themas established. The district court also found that
voting in the school board elections is racially polarized. Harvell, 759
F. Supp. at 527-28. This undisputed finding is borne out by the record and
wei ghs heavily in



favor of finding the third G ngles precondition established. Jeffers v.
dinton, 730 F. Supp. 196, 205 (E.D. Ark. 1989) (three-judge court), aff'd
mem, 498 U.S. 1019 (1991); Smith v. dinton, 687 F. Supp. 1310, 1314-15
(E.D. Ark. 1988) (three-judge court) see Collins v. City of Norfolk, 816
F.2d 932, 935 (4th Cir. 1987) (existence of polarization establishes the
power of white bloc voting). The district court found, however, and the

school district contends, that the | ow voter turnout sufficiently indicates
that the minority candidates in the elections from 1988 to 1992 were not
preferred by the mnority voters and precluded Harvell from satisfying the
third d@ngles precondition. Harvel| asserts, and we agree, that the
district court msapprehended the definition of who is eligible for
"mnority-preferred candidate" status and that the evidence establishes
that the candidates in those elections were in fact the mnority-preferred
candi dat es.

We do not categorically state that a candidate is the mnority-
preferred candidate sinply because that candidate is a nenber of the
mnority. Such stereotyping runs afoul of the principles enbodied in the
Equal Protection dause. See Mller, 115 S. . at 2486 (state assi gnnent
of voters on basis of racial assunptions is "offensive and deneani ng").
But see Jenkins v. Red Clay Consol. Sch. Dist Bd. of Educ., 4 F.3d 1103,
1126 (3d Gr. 1993) (stating that "practical experience leads to the
i nference that any particular mnority candidate is nmnority-preferred"),
cert. denied, 114 S. C. 2779 (1994). Accordingly, such an inference is
insufficient to establish that any particular candidate is ninority-

preferred. The preferences of the minority voters nust be established on
an election-specific basis, viewing all the relevant circunstances. See
Jenkins, 4 F.3d at 1126.

The record makes clear in this case that the race of a candidate is
by far the determnative factor in mnority voting patterns in Blytheville
school board elections. Harvell's regression analysis strongly supports
t he conclusion that those



bl ack candi dates who did run in the elections from 1988-1992 were in fact
the mnority-preferred candi dates.* See id. (inference derived from
candi date's race conbined with statistical evidence of voting patterns is
sufficient to establish mnority preference); darke v. Gty of Gncinnati,
40 F. 3d 807, 810 n.1 (6th Cir. 1994) ("[Clourts generally have understood
bl acks' preferred candidates sinply to be those candi dates who receive the

greatest support from black voters."), cert. denied, 115 S. Ct. 1960
(1995); see also Jeffers, 730 F. Supp. at 208 (noting race-conscious voting

behavi or of Arkansans). The school district does not contest this
statistical evidence and offers no other evidence to contradict the
statistical preference. The consistency of the data over tinme |ends
addi tional support to this conclusion. Gngles, 478 U S. at 57.

There may be situations in which voter apathy nay be linked to
di sapproval of a particular candidate, but there is no indication that such
is the case here. The silence of the minority voters is not so deafening
as to warrant a finding that they disapproved of six different mnority
candidates in light of the uncontroverted statistical evidence that
supports a finding of overwhel ming support fromthose blacks who did vote.
Nor are the nunbers so |low as to reduce their statistical significance to
a nullity. Specul ati on regarding reasons for low mnority turnout is
i nappropriate. Gonez v. City of Watsonville, 863 F.2d 1407, 1415-16 (9th
Cir. 1988) (looking at actual voting patterns to determine political
cohesion rather than turnout rates), cert. denied, 489 U S. 1080 (1989).
The school district's interpretation of the |ow turnout underestimtes the

|l egal significance of the years of polarized voting evident in the
Bl ythevill e school board elections. See Gngles, 478 U.S. at 57; see also
Clark v. Calhoun County, 21 F.3d 92, 96 (5th Cir. 1994) (ability of
majority to defeat the

“Appendix Il contains the results of Harvell's expert
statistical evidence.
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mnority-preferred candidate is "ordinarily established through evidence
of racially polarized voting"). Simlarly, the related natures of
cohesi veness, polarization, and bloc voting denonstrate the incongruity of
any reliance on low voter turnout in this case. See dark, 21 F.3d at 96;
Jenkins, 4 F.3d at 1133 n.32 (discussing relation between political
cohesiveness and the minority-preferred candidate); Collins v. Cty of
Norfolk, 883 F.2d 1232, 1237 (4th Cr. 1989) (polarization relevant to
deternination of cohesiveness and whether white bloc voting defeats
mnority-preferred candidates); Collins, 816 F.2d at 935 ("[T] he exi stence

of racially polarized voting . . . establishes both cohesiveness of the
mnority group and the power of white bloc voting to defeat the mnority's
candidates.") (enphasis onmitted); see also Gngles, 478 U S. at 52 n.18

(noting interchangeabl e use of polarization and bloc voting); United States
v. Marengo County Commin, 731 F.2d 1546, 1567 (11th Cir.) ("The surest
i ndi cation of race-conscious politics is a pattern of racially polarized
voting."), cert. denied, 469 U S. 976 (1984). The fact that black
candi dates have lost universally in contested post-1987 el ecti ons cannot

be explained away sinply on the basis of the black electorate's
di ssatisfaction with its candi dates. In the face of the finding of
consi stent polarization, a legally significant white cross-over vote does
not exi st under the current election schene. Cf. Cane v. Wrcester County,
35 F. 3d 921, 926 (4th Gr. 1994) (finding average 19% white crossover vote
insufficient to salvage at-large, one-on-one election schene under the
facts of that case), cert. denied, 115 S. C. 1097 (1995).

That sonme mnority-preferred candi dates did achi eve el ectoral success
under the old system does not necessitate a finding that those nminority
candi dates who do not now succeed are not the ninority's preferred
candi dates, particularly when no candidates in these elections received
greater mnority voter support. Mor eover, we should not require as a
condition to a finding of mnmnority-preferred status heroic, nythic
gual i ti es of candi dacy better



suited to a romantic view of the electoral process than to the rough-and-
tumble world of contested elections. Mich as the relevant population is
the popul ation able to vote, see African Am Voting Rights Legal Defense
Fund, Inc. v. Villa, 54 F.2d 1345, 1352 (8th Cir. 1995), the relevant
candi date should generally be one able to receive those votes, not sone

i dealized figure whose absence from the ballot keeps a disappointed
el ectorate at honme. Under the school district's proffered view, the black
voters of Blytheville have gone five consecutive years, six candidates, and
ei ght canpaigns without stating a preference, a proposition we cannot
accept.

There are a nunber of factors in addition to the statistical data
that indicate that the district court's reliance on low turnout is too
specul ative. Low voter turnout can be expl ai ned by any nunber of socio-
economi c factors, or nmay be expl ai ned by unabashed voter apathy. It does
not, however, lend itself so easily to an inference of a sub silentio
predi sposition against any particular minority candidate. Not only were
the mnority turnouts |low, but voter turnout as a whole for these elections
has been historically low Additionally, we note that follow ng the change
in the law the average vote totals declined for both white and nminority
candi dat es, although nuch nore precipitously for black candi dates. In
light of the fact that |ow voter turnout has often been considered the
result of the mnority's inability to effectively participate in the
political process, see Conez, 863 F.2d at 1416 n.4; United States v. Dallas
County Commin, 739 F.2d 1529, 1538 (11th Cir. 1984), it stands to reason
that when an external stinulus danpens the white turnout it may inpact even

nore greatly on a group that has faced historic di sadvantages.?®

¢ further note that in 1990 the polling place of a precinct
knowmn as a historic black voter stronghold was noved to a
predom nantly white area. Although there is no evidence that this
nmove was predi cated on an attenpt to suppress the black vote, our
inquiry looks to the effect of voting practices on equal political
opportunity rather than to their intent, see Chisomyv. Roener, 501
U S. 380, 383-84 (1991); Jeffers, 730 F. Supp. at 203-04, and the
1990 el ection produced a record |ow black voter turnout for that
particul ar precinct.
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Simlarly, black voters need have only looked at their plurality
successes in 1974 and 1975 to realize that they faced a nuch | ower
possibility of success under the present schene. This nmay al so account for
the lower turnout. Finally, varying election dates, the nunber of seats
up for election, and the presence or absence of other ballot issues that
may draw the electorate to the polls also have an inpact on turnout. Such
consi derati ons have no bearing on whether the candi dates who ran were or
were not the minority-preferred candi dates. I ndeed, there are so nany
possibilities for explaining the low turnouts that selecting any one in
this case is purely inpermssible specul ation

Nor can we accept the school district's attenpts to characterize the
unsuccessful candidates as nilitant fringe candi dates who di senfranchi sed
t hensel ves fromthe black conmunity. There is no evidence in the record
that the minority community viewed any of the six different candi dates as
in any way i nadequate representatives of its interests. 1In the absence of
any such evidence, the countervailing voting patterns conclusively rebut
t hese denigrations.

The school district relies heavily on the historical fact of
proportional or near proportional representation of the black popul ation
on the school board as evidence of the election schene's validity. At the
outset we note that proportional representation is an inportant factor to
consider in evaluating the validity of an electoral process. It is not,
however, the statutory touchstone, and does not provide an absol ute safe
harbor in which a defendant can seek refuge from the totality of the
ci rcunst ances. See



Johnson v. De Grandy, 114 S. . 2647, 2660-61 (1994);° Barnett v. Daley,
32 F.3d 1196, 1202 (7th Cir. 1994); see also Zimer v. MKeithen, 485 F.2d
1297, 1307 (5th Gr. 1973) (listing possible explanation for success at the
polls despite vote dilution), aff'd sub nom, East Carroll Parish Sch. Bd.

v. Marshall, 424 U S 636 (1976). Just as proportional representation is
not mandated under Section 2, it also does not preclude finding a
viol ation, because racial reference points do not necessarily reflect
political realities. See De Grandy, 114 S. C. at 2661-62 & n.17
(probative value of proportionality varies with the facts). Simlarly, the

white majority has no right under Section 2 to ensure that a mnority group
has absolutely no opportunity to achieve greater than proportiona
representation in any given race.

The proportional representation on which the school district relies
rests on infirm ground. The electoral success that black candi dates
achi eved under the plurality system is no |onger present. No bl ack
candi date has won a contested election since the change in the |aw. The
district contends that none of those candi dates would have won under a
plurality systemeither, thus proving that the mapjority vote requirenent
is not to blane, and further requiring us to weigh heavily the historic
successes of black candidates in rejecting Harvell's conplaints. This sort
of back-to-the-futurismon the part of the school district cannot withstand
analysis, for if we control the results of the elections prior to 1988 with
the majority vote requirenent, it becones plain that no proportional
representation would have occurred in the past. Both the 1974 and 1975
el ections woul d have gone to white

°®De_Gandy resolved a claiminvolving "proportionality," which
"l'inks the nunber of mgjority-mnority voting districts to mnority
menmbers' share of the relevant population.” 114 S. C. at 2658
n.11. Here, because we address a claiminvolving a single at-I|arge
district, the analyses between proportionality and proportional
representation are essentially the sane. C. Villa, 54 F.3d at
1352-53 n. 10 (distinguishing proportional representation in case
i nvol ving proportionality claimand single-nmenber districts).
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candi dates under this scenario; thus, Norvell More would have never won
initially to enable himto serve multiple terns as a nobstly unopposed
incunbent. Dr. Nunn's 1982 victory woul d have provided the only successfu
bl ack candidate in Blytheville history had the current schene been in place
then. Such success does not indicate substantial mnority voting strength,
nor does it indicate the presence of a consistent, legally significant
white cross-over vote.

Further, even accepting the historical effects of the plurality
el enment, nost of the elections won by black candidates were done so as
i ncunbents in the face of no opposition. This is precisely the type of
speci al circunstance recognized in Gngles as not vitiating any el enent of
the claim 478 U S. at 51. Even in an extrenme case of total vote dilution
a candidate running in the face of no opposition is ensured success. The
two instances in which a black candi date beat a white candi date head-to-
head i nvol ved More's 23-vote victory as a three-termincunbent’ agai nst
a candi date who was not even the white majority's preference as a previous
candidate, and Dr. Nunn's election in 1982. So in the final analysis, when
t hose canpaigns involving readily apparent special circunstances are
renoved, black candidates still have won only one election in thirteen
attenpts since 1969, fitting precisely in the G ngles test as to whether
the white nmajority does indeed vote "sufficiently as a bloc to enable it

usually to defeat the mnority's preferred candidate." G ngles, 478
U S at 51.

"W agree that incunbency is the least "special" of the
special circunstances, conpare darke, 40 F.3d at 813-14 (de-
enphasi zi ng i ncunbency elenent) with Collins, 883 F.2d at 1243
(enmphasi zing the inportance of incunbency), but accept its
potential as such and viewthis election as a special circunstance
because of the nultiple incunbency, board conposition, and
opposi tion invol ved.
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W enphasi ze that we are not assessing the validity of the |aw that
existed prior to 1988. It no longer exists, and its legitinacy is
i nconsequential. The election results under that schene and the type of
representation they yielded, however, are relevant to our inquiry to the
extent that the past political reality sheds light on the totality of the
circumst ances of the present schene. Proportional representation may well
have sufficed to protect the forner schene froma Section 2 claim but the
truth of the current systemis that minority candi dates face substanti al
i npedi ments to election® that are too stark for us to dismiss their
attendant results as nere happenstance. It is a systemthat allows only
for victory of majority-preferred mnority candidates. In essence, any
mnority serving on the board does so at the sufferance of the ngjority --
a hol l ow proportional representation i ndeed when the nminority nust rely on
maj ority benevol ence to ensure the adequacy of its representation. A
systemthat works for mnorities only in the absence of white opposition
is a systemthat fails to operate in accord with the | aw.

Satisfaction of the necessary® Gngles preconditions carries a
plaintiff a |long way towards showing a Section 2 violation, Jenkins, 4 F. 3d
at 1116 n.6, 1135; see dark, 21 F.3d at 97, but in the final analysis
Harvell nust still show that the chall enged

8n its petition for rehearing the district pointed out that
anot her bl ack person has been appointed to the school board, once
again bringing representation into proportion with the black
popul ation. This appointnment is irrelevant to the ability of black
voters to elect the representatives of their choice. Nor does his
unopposed reseating in 1993 convince us of the soundness of the
el ection schene.

°The Suprene Court hedged slightly on this notion in De

Grandy, at one point <calling the preconditions "generally
necessary." 114 S. C. at 2657. The preem nence of these

preconditions in the totality analysis has consistently been
recogni zed in recent opinions by the Suprenme Court, however, see
Voinovich v. Quilter, 113 S. C. 1149, 1157-58 (1993); G owe V.
Em son, 113 S. . 1075, 1083-85 (1993), and we continue to accord
themtheir deserved prinacy.
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el ectoral schene provides mnority voters "less opportunity than other
nmenbers of the electorate to participate in the political process and to
el ect representatives of their choice." 42 U S C 8§ 1973(b). The totality
of the circumstances on the record before us establishes that dilution.
See Gonez, 863 F.2d at 1411 (remand not necessary when the record "pernmits
only one resolution of the factual issue" (quoting Pul man-Standard v.
Swint, 456 U S. 273, 287 [sic; 292] (1982))).

The two primary factors considered in our totality analysis are the
extent to which voting is racially polarized and the extent to which
m norities have been el ected under the chall enged schene. G ngles, 478
US at 48-49 n.15. As we have discussed, voting practices in the schoo
board el ections are highly polarized. There also has been only m ninmal
el ectoral success under the present schene, with Dr. Nunn's unopposed
reseating as an incunbent in 1990 representing the only minority victory
in nine attenpts.

The remaining totality factors, although not essential to Harvell's
claim see id., support our conclusion that Harvell has identified a
Section 2 violation. No one party to the litigation denies the |ong
history of racial discrimination in the electoral process in Arkansas. See
Perkins v. Gty of Wst Helena, 675 F.2d 201, 211 (8th Cr.), aff'd nem,
459 U. S. 801 (1982). It is true, as noted by the district court, that
strides have been made since the dawn of the civil rights novenent, but

Arkansas remains by no neans idyllic for black voters. Jeffers, 730 F.
Supp at 204. W conclude that the district court did not accord sufficient
weight to the vestiges of that history. See Wstwego Citizens for Better
Gov't v. Gty of Westwego, 872 F.2d 1201, 1211-12 (5th Gr. 1989). So too
the recogni zed historic effects of discrimnation in the areas of health,

enpl oynent, and education inpact negatively on mnority politica

participation. The majority vote requirenent, staggered terms, and at-
|arge structure also tend to suppress minority voters' influence. See De
Grandy, 114 S. . at 2660-61;
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Collins, 883 F.2d at 1236 (at-large system and staggered ternms susceptible
of diluting minority votes). The manner in which those bl ack candi dates
who were el ected nanaged to obtain and retain their seats attenuates the
district's reliance on proportional representation, and simlarly hei ghtens
our concern over the new election schene, which while retaining the at-
| arge structure,!® renoves the potential for winning on the basis of a
split white vote.

No evidence of a candi date-slating process was adduced, nor was any
evi dence of racial appeals presented, but the presence of such insidious
accoutrenments is unnecessary in situations where the process controls the
result, and their absence does not preclude finding a Section 2 violation.
Further, the district court's finding that the school board was not
unresponsive to the mnority conmunity was predicated on its belief that
because those black candidates who did serve on the board were the
mnority-preferred candi dates, those who did not win election to the board
must have been rejected by black voters as potentially |ess responsive.
Qur earlier discussion of the mnority-preferred candi date status counters
t hat proposition. Even accepting the finding of responsiveness as not
clearly erroneous, however, it is simlarly insufficient to counter the
other factors that censure this schenme. See Westwego Citizens for Better
Gov't v. Gty of Westwego, 946 F.2d 1109, 1123 (5th Gr. 1991).

The totality of the circunstances on this record | eaves us with the
firm conviction that the Blytheville school board electoral schene is
institutionally restrictive, thereby creating

Fol | owi ng our decision in the first appeal in this case, the
Arkansas |egislature amended its school board election law to
require seven single-nenber districts, or five single-nmenber
districts and two at-large representatives in all school districts
having a mnority popul ation of 10%or nore. |f a school district
has been found to not be in violation of the VRA, it is excepted
fromthis provision. Ark. Code Ann. 8§ 6-13-631.
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"an inequality in the opportunities enjoyed by black and white voters to
elect their preferred representatives." dngles, 478 U S. at 47. Racial

pol ari zation effectively cripples mnority attenpts to effect

representation on the school board in the absence of the fortuity of white
vot er acqui escence. The fact that the current school board el ection system
is less accessible to mnority participation than that of ten or twenty
years ago runs contrary to the intent and standard of Section 2.

The Suprene Court's recent redistricting decisionin MIler does not
alter our analysis of the G ngles factors or our ultinmate decision in this
appeal. Mller analyzed the equal protection problens involved in draw ng
voting districts along race-based lines, but did not purport to alter our
inquiry into the vote-dilution claim See 115 S. C. at 2485-86. W do,
however, sound a cautionary note to the district court on remand to steer
clear of the type of racial gerrymandering proscribed in Mller, while
keeping in mnd the need to vindicate the rights of the mnority voters.

Qur holding that plaintiffs are entitled to relief on their claim
perforce forecl oses defendant's application for sanctions pursuant to Fed.
R Civ. P. 11 and attorneys' fees pursuant to 42 U S.C. § 1988.

The judgrment is affirnmed in part and reversed in part, and the case
is remanded to the district court for the entry of an appropriate renedial
decr ee.

LOKEN, Circuit Judge, with whom BOAWAN, MAG LL, BEAM and MORRI S
SHEPPARD ARNCOLD, join, dissenting.

In ny view, the court relies upon inadequate and wunreliable

statistical evidence to justify disregarding "consistent and sustained
success by [African-Anerican] candidates [that] is
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presunptively inconsistent with the existence of a 8§ 2 violation."
Thornburg v. G ngles, 478 U S. 30, 102 (1986) (O Connor, J. concurring).
Therefore, | respectfully dissent.

A. Insufficient Evidence of Racially Polarized Voting

The district court found that plaintiffs failed to prove the third
G ngles precondition, that the white magjority in the Blytheville Schoo
District "votes sufficiently as a bloc to enable it -- in the absence of
special circunstances . . . usually to defeat the minority's preferred
candidate." 478 U S. at 51. To qualify as "legally significant white bloc
voting," the Suprene Court explained in G ngles, the white vote nust be

sufficiently polarized that it will "normally . . . defeat the conbi ned
strength of minority support plus white 'crossover' votes." 478 U S. at
56. In overturning the district court's ultimate finding that the third

precondition was not proved, this court relies primarily on a subsidiary
finding that voting in Blytheville School Board el ections has been "highly
polarized." Ante at 13. That is a clearly erroneous finding, inproperly
made in the first instance by this court, not the district court.

At trial, plaintiffs relied on statistical analysis by their expert,
Janmes R Lynch, a Senior Research Specialist in the Institute of Governnent
at the University of Arkansas at Little Rock. As Appendix | reflects
Lynch submitted District-wide vote totals for every Blytheville School
Board election from 1969 to 1992 that included an African-American
candi date. He also presented vote totals by voting district for ten of
those el ections, in 1982, 1987, 1988, 1989, 1990, and 1991. Beyond that,
all of Lynch's data were in percentage form He cal cul ated the bl ack
voting age popul ati on percentage ("BVAP') for each voting district, based
on 1980 census data. He calculated the percent of the vote captured by
African-American candidates in each voting district in the ten selected
races. He then enployed a
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"correlation coefficient" to conclude that there was an "overwhel m ng
relationship . . . between BVAP and the percent of vote that the black
candi dates got." See Appendix Il. Lynch did not performan extrene case
anal ysis or a conplete bhivariate ecol ogi cal regression anal ysis, nethods
the Suprenme Court noted are "standard in the literature for the analysis
of racially polarized voting." Gngles, 478 U.S. at 53 n.20. Thus, the
record here contains far |ess probative statistical data than was devel oped
in other recent Voting Rights Act cases such as National Ass'n for the
Advancenent of Colored People, Inc. v. Oty of Nagara Falls, 65 F.3d 1002,
1005-06 & nn. 2-4 (2d Gr. 1995), and day v. Board of Educ., 896 F. Supp
929, 934-36 (E.D. M. 1995).!

Lynch's statistical analysis was nore than inadequate, it was faulty.
His nost serious mistake was in equating racially cohesive voting and
racially polarized voting, an equation contrary to GGngles. Raci al
cohesiveness and racial polarization are elenents of different G ngles
preconditions. Political cohesiveness is the second G ngles precondition
"a showing that a significant nunber of minority group nmenbers usually
vote for the same candidates." 478 U.S. at 56. | agree with the court that
Lynch's data tend to show that African-Anerican voters have been
politically cohesive in recent Blytheville School Board el ections.

Raci al pol arization, however, is the essential conmponent of the third
G ngles precondition -- a pattern of white bloc voting that permts the
majority usually to defeat the mnority's preferred candi dates, thereby
diluting the mnority's vote. Raci al polarization requires a focus on
whet her "bl ack voters and white

I'n addition, Lynch was not a properly qualified expert. He
di scl ai ned expertise in statistics. He described the correlation
coefficient as "sinply a techni que which one can enploy.” He could
not explain his use of the "R square" factor, and he did not even
attenpt to explain the "F value" by which he purported to find
statistical significance. It is doubtful that his statistical
anal ysi s and opi nions were even adm ssible under Fed. R Ev. 702.
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voters vote differently." dngles, 478 U S. at 53 n.21; day, 896 F. Supp
at 935-36. In naking findings of racial polarization, "we rely primrily
on actual events and practical politics." Jeffers v. dinton, 730 F. Supp
196, 208 (E.D. Ark. 1989), aff'd, 498 U S 1019 (1991). Therefore, in
neasuring this factor, elections under a prior electoral system elections

in which there was no African-Aneri can candi date, the size and infl uence
of the white crossover vote, and the strength of a mnority preferred
candi date's support becone relevant. See N agara Falls, 65 F.3d at 1012-
17; Southern Christian Leadership Conference v. Sessions, 56 F.3d 1281
1293 (11th Gr. 1995) (plaintiffs' expert's analysis flawed because he only

anal yzed elections involving a nminority candidate), petition for cert.
filed, 64 U S.L.W 3318 (U.S. Cct. 12, 1995) (No. 95-647). For the nost
part, plaintiffs did not gather such data, and what there is in the record

they urge us to ignore.

The district court's finding of "racially polarized" voting reflected
Lynch's anal ytical error

The testinmony of M. Janes Lynch at trial, based on
anal yzi ng past el ections and voting patterns, established that
voting in the School District is racially polarized in that
usually the majority of black voters vote for black candi dates
and the majority of white voters vote for white candi dates.

Harvell, 759 F. Supp. at 527-28 (enphasis added). This is sinply a
nm sl abeled finding of political cohesiveness, the second Gngles
precondition. This court then converts that limted finding into a far
broader finding of "highly polarized" voting. A brief review of the
undi sputed facts denobnstrates that the record will not support this
addi tional finding:

' From 1975 until 1991, two of the eight School Board nenbers were

African-Anericans. Until Norvell More, a four-termincunbent, el ected not
to run in 1991, the 29% Afri can- Ameri can
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voting age mnority had succeeded in electing 25% of the School Board for
si xteen straight years, under an entirely at-large election system
Presunptively, therefore, racially polarized white bloc voting has not
unlawfully diluted the mnority's vote.

I In 1982, two African-Anmerican candi dates each ran against a single

white opponent. Dr. Helen Nunn won, receiving 33% of the votes in
precincts having nore than an 80% white voting age popul ation. |ncunbent
Ayre Lester received 19% of the votes in those precincts and | ost. In

1987, Norvell Mbore ran head-to-head agai nst a white opponent. M. Mbore
received 46% of the votes in those predoninantly white precincts and won.
This is wundeniable evidence of |legally significant, continuing white

crossover voting. Yet it was not assessed by the district court because
Lynch did not know the difference between racially cohesive voting and
racially polarized voting. This court then conpounds that legal error with
t he question-beggi ng observation that white crossover voting cannot be
legally significant because there has been a finding of "consistent
polarization." Ante at 7.

1 Plaintiffs' analysis relies on the fact that African-Anerican
candi date Shirley Harvell received 79% of the votes cast in 1990 in the
predom nantly nminority Robinson Elenentary School voting district. But
Harvell received only 63 votes from that district, whereas Dr. Nunn
received 247 votes fromthat district in her 1982 victory, and M. Lester,
who barely lost in 1982 despite being in very poor health, received 227
votes at Robinson Elenentary School. Wt hout knowi ng the size of the
voting age population of each district, as well as its percentage of
mnority voters, we cannot assess whether white bloc voting was the likely
cause of Harvell's defeat.

The Suprenme Court recently cautioned that "'mnority politica

cohesion' and 'nmajority bloc voting' showi ngs are needed to establish that
the challenged districting thwarts a distinctive
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mnority vote by subnerging it in a larger white voting popul ation. Unless
these points are established, there neither has been a wong nor can be a
remedy." Gowe v. Emison, 113 S. C. 1075, 1084 (1993) (citation and
footnote onmitted). This court has inproperly transfornmed the district

court's finding that nost voters vote for candidates of their own race into
a bl anket assunption that racially polarized white bloc voting usually
prevents the election of mnority preferred candidates. The record wll
not support that appellate court finding. GConpare Magnolia Bar Ass'n, |nc.
v. Lee, 994 F.2d 1143, 1148-50 (5th Cir.) (where African-Anerican
candi dates won two high profile elections with 58% and 30% of the white

vote, no clear error in finding the third precondition not satisfied
despite expert's testinony that white bloc voting was legally significant
and these elections were aberrational), cert. denied, 114 S. C. 555
(1993).

B. Mnority Preferred Candi dates Are Not Usual |y Defeated

The third G ngles precondition also requires proof that white bl oc
voting usually will defeat "the mnority's preferred candidate."?2 The
court finds that all |osing African-Anerican candi dates since 1987 were
mnority preferred, |ooking only at whether they received nost of the votes
in mnority-dominated districts. That is a logical assunption in nost
cases involving a racially cohesive electorate. But we are review ng the
district court's contrary finding under a clearly erroneous standard that
"preserves the benefit of the trial court's particular famliarity with the
i ndi genous political reality." Gnagles, 478 U S. at 79.

2By subnmitting data only on elections in which there was an
African- Anerican candidate, plaintiffs inproperly shifted the
G ngles focus from "mnority preferred candidates" to "mnority
candi dates. " In nmy view, given the sustained success of nmany
African-Anerican candidates in the recent past, a finding of
racially polarized white bloc voting could only be nmade after
t horough analysis of the relative success of the mnority preferred
candidates in all elections.
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In conducting that review, | begin with what the district court actually
f ound:

[Plrior to 1988, the |owest nunber of votes that any bl ack
candi date received was 629 and the highest was 1232. On the
average, black candidates received nearly 977 votes. On the
ot her hand, since 1988, the npbst votes received by any black
candi date was 374 and the | owest was 135. The average since
1988 has been 237 votes per black candidate. Wite candi dates
received an average total of 1264 votes prior to 1988, with the
hi ghest being 2212 and the | owest being 606. Since 1988, white
candi dates have received an average of 1064 votes, with the
hi ghest being 1345 and the |owest being 758. The foll ow ng
chart of averages is hel pful.

Whi te Candi dat es Bl ack Candi dat es
1969- 1987 1264 977
1988- 1064 237
Per cent Change 15. 8% 75. 7%

. . . The Court is of the opinion that none of the black
candi dates since 1988 have been the "preferred" candi date of
the black community. . . . Plaintiffs have failed to show t hat
the reason they are unable to mmintain proportional
representation is because of the way the white majority votes
... I ndeed, one of the candi dates who had been the
overwhel mi ng choice of the black population [Norvell Moore]
chose not to run for reelection

A review of the entire record persuades ne that this finding is not clearly
erroneous:

I |f the eight unsuccessful African-American candi dates since 1987
had recei ved as many votes as Dr. Nunn received in her successful contested
race in 1982 (the first tine she ran), three would have won outright and
two nore would have forced run-off el ections under the new nmajority-vote
rule. (Gven the results of prior elections, the court's specul ation that
whites will always win run-off elections, ante at 10-11, is unwarranted.)
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1 |n 1988, African-Anerican candidate Curtis Smth | ost an el ection
to white candidate Bill Sullivan, 758 to 166. Smth did not carry the
M ssi ssi ppi County | nplement Conpany district, which has a BVAP of 80% by

far the highest of any voting district. Yet the court finds that Smth was
the minority preferred candi date.

I Paintiffs' Exhibit 26, a copy of the official election returns,
reports that in 1990, white candidate Littrell received 62 votes and
plaintiff Harvell received 7 votes in the East End Fire Station district,
one of three districts having a higher BVAP than the Bl ytheville School
District as a whole. Plaintiffs' Exhibit 14, prepared by Lynch, reports
that plaintiff Harvell captured 60% of the vote in that district, rather
than the 10% she actually received. Based upon Lynch's grievous error,
plaintiffs contend and now this court finds that Harvell was the nminority
preferred candidate in that election.

I The votes cast inthe two districts with a BVAP nmajority account ed
for 26% of the total votes in the 1982 el ection (when Dr. Nunn won and M.
Lester barely lost), but only 14% of the votes in 1989, 12%in 1990, and
13%in 1991.

I Only one African-Anerican candidate since 1987 has received a
majority of the votes cast in the district that nost closely nmirrors the
total School District population (40% mnority). 1In 1982, Dr. Nunn and M.
Lester received over 75% of the votes in a simlar district.

In ny view, this is overwhelning evidence that factors other than
racially polarized voting, or the 1987 el ection | aw change, account for the
el ection defeats of African-Anerican candidates in recent years. Yet the
court dism sses the obvious inport of this evidence with the coment that
it "stands to reason" that the 1987 change in the |aw caused the
precipitous drop in mnority voter turnout. Ante at 8. | disagree. Prior
to 1987, African-Anerican
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candi dates had won four of the previous five contested el ections agai nst
white candidates. They had received an absolute majority in two of the
previous three el ections. Wth that voting history, only preconceived
notions of racial voting behavior could |l ead the court to conclude that the
majority-vote rule caused mnority voters to |ose all hope of success.

We should not forget that we deal here with the politics of
education, not with the election of general purpose |legislators. Dr. Nunn
testified on cross examination that she opposed single-nenber districts
"[ b] ecause | have spent ny life working with the total community, working
together, and |I think that's one way to inprove quality of education."
Plaintiff Hattie M ddl ebrook, an unsuccessful candidate in 1990, testified
that Board nenbers Norvell ©More and Dr. Nunn were no longer mnority
preferred candi dates because of their consensus-building political views.
On this record, | reject the court's unsupported speculation that it was
the spectre of white bloc voting, or the change to najority rule in 1987,
that caused the vast majority of potential African-Anerican voters not to
support candi dates such as Ms. M ddl ebrook. The district court's findings
as to the third G ngles precondition should be affirned.

C. Consistent and Sustained Mnority Representation

In G ngles, six Justices agreed that "consistent and sustained
success by candidates preferred by mnority voters is presunptively
inconsistent with the existence of a § 2 violation." 478 U S. at 102
(O Connor, J., concurring). Wile proportional mnority representation is
not a safe harbor that automatically defeats a claimof vote dilution, it
shoul d be given "extrenely heavy weight." African Am Voting Rights lLegal
Defense Fund., Inc. v. Villa, 54 F.3d 1345, 1355-56 (8th Cir. 1995).
Section 2 does not "require maximzation of mnority-group representation.”
Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist., 56 F.3d 904,
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910 (8th Gr. 1995) (no §8 2 violation where minority conprising 29% of the
district's voting age popul ati on has held 28.6% of the Little Rock Schoo
Board seats continuously for twenty years).

In this case, an African-Anerican has held a seat on the School Board
every year since 1974, and there were two African-Anericans on the Board --
proportional representation -- for sixteen consecutive years. The court
di sm sses this "consistent and sustained success" as the product of
"special circunstances." For exanple, the court disregards Dr. Nunn's nost
recent success because she ran unopposed for a third termin 1990. Wile
Gingles noted that incunbency and |ack of opposition may be "special
circunstances" that do not disprove a racially polarized electorate, a
finding to that effect requires factual analysis. Dr. Nunn's prior
victories and standing in the at-large conmunity may well have persuaded
potential white candi dates that she was unbeatable. |In a district with
only 29% mnority voters, that woul d be strong evidence that the el ectorate
is not so racially polarized that African-Anericans "have | ess opportunity

to elect representatives of their choice," the ultinmate issue under
8 2. See Sanchez v. Bond, 875 F.2d 1488, 1493 (10th Cir. 1989), cert.
deni ed, 498 U.S. 937 (1990). "It borders on the absurd, of course, to
suggest that an individual's success in politics should be discounted as

aberrational because the person is qualified and popular.” N agara Falls,
65 F.3d at 1021 n. 22.

I am particularly distressed by the court's suggestion that the
chal | enged system violates 8§ 2 because it "allows only for victory of
majority-preferred minority candidates," ante at 12, and its criticismof
the manner in which successful African-Anerican candi dates "nmnaged to
obtain and retain their seats," ante at 14. Apparently, the court believes
that only a racially bal kani zed el ecti on systemcan conply with the Voting

Rights Act. | subscribe to a contrary principle -- that "[n]o legal rule
shoul d presuppose the inevitability of electoral apartheid -- |east of al
arule
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interpreting a statute designed to inplenent the Fourteenth and Fifteenth
Amendrents to the Constitution.” N agara Falls, 65 F.3d at 1016.

D. Concl usi on

For the foregoing reasons, | conclude that plaintiffs have failed to
prove that legally significant white bloc voting in the Blytheville Schoo
District usually defeats a mnority preferred candi date. Accordingly, they
have not satisfied the third Gngles precondition, nor have they
established by a totality of the circunstances that the chall enged el ection
systemresults in the minority vote dilution that 8 2 prohibits.

| do not know whether the 1987 nmajority-vote laww Il ultimately work
to deprive mnority voters in the Blytheville School District of their

rights under 8 2. It may be that mnority-preferred candi dates will energe
but persistently fail to achieve proportional electoral success. In that
case, 8 2 relief will no doubt be warranted because, in the presence of

strongly polarized white bloc voting, a majority-vote rule conbined with
at-large voting districts and a 30% m nority voting age popul ati on nost
likely violates § 2. Cf. City of Port Arthur v. United States, 459 U. S.
159, 167 (1982). But absent proof of sufficiently polarized white bloc
voting, 8 2 relief should be denied.® Qur function under the Voting Rights
Act is not "to dictate to the

31f plaintiffs were entitled to relief, it would only be an
i njunction against the 1987 mmjority-vote rule. The court's
opinion inmplies that the district court nust now enter an
"appropriate renedial decree" <creating single-nenber voting
districts. G ven the sustained success of mnority preferred
candi dates under the prior, plurality at-large system this renedy
vi ol ates the congressional intent that the 1982 anendnents to 8§ 2
not be construed as "an all-out assault on at-large election
systens in general." S. Rep. No. 417, 97th Cong., 2d Sess. 27
(1982), reprinted in 1982 U S.C.C.A N 177, 205. Thus, | also
di ssent fromthe renedial portion of the court's decision.
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provinces the 'correct' theories of denocratic representation, the 'best’
el ectoral systens for securing truly 'representative' governnent, the
"fairest' proportions of mnority political influence, or . . . the
"proper' sizes for local governing bodies." Holder v. Hall, 114 S. C.
2581, 2602 (1994) (Thomas, J., concurring). Therefore, | would affirm
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The following table is a conpilation of

APPENDI X |

el ection

results for the

Bl yt hevill e, Arkansas, School Board from 1969 to 1992. Bl ack candi dates
are designated by "B" and white candi dates are designated by "W"
YEAR CANDI DATES B/ W VOTES
1969 Dr. Janes C. Guard w 1,014
Ms. Carrie B. Wite B 769
1970 Mason F. Day, Jr. w 2,212
O W Waver B 1,074
1973 W J. Tomlinson W 1, 068
Rev. T. J. Geen B 907
1974 Edwi n L. Hol st ead w 415
Dan M Burge W 885
Ayre E. "Pop" Lester B 1,232
1975 Ceorge "Preacher" Nichols W 182
Ri chard "Di ck" Reid W 582
Bill D. Jackson W 331
Ms. Allen Bush W 812
Nor vel | Mbore B 1, 068
1978 Ayre E. "Pop" Lester B Unopposed
1979 Norvel | Mbore B Unopposed
1982 Jerry Nall w 1,107
Ayre E. "Pop" Lester B 948
Har ol d Edwar ds W 901
Dr. Helen Nunn B 1, 187
1983 Norvel | Mbore B Unopposed
1986 Dr. Hel en Nunn B Unopposed
1987 Edwi n L. Hol st ead w 606
Norvel | Mbore B 629
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1988 Bill Sullivan W 758
Curtis "Preacher" Smth B 166
1989 Harol d Sudbury, Jr. W 1, 302
Thurman J. Green, |II B 287
Steve Littrell W 1, 299
Shirley M Harvell B 305
Steward R Jerone W 1, 226
Lawrence B. Hal ey B 374
1990 Steve Littrell W 810
Shirl ey Harvell B 135
Dr. Hel en Nunn B Unopposed
1991 Karen Sue Fraser W 927
Phyllis Bl oodworth W 388
Hattie G M ddl ebr ook B 232
Janmes T. McMahan W 861
Doug W/ son W 484
Shirl ey Harvell B 223
1992 Bill Sullivan W Unopposed
Bill Stovell, 111 W 456
Shirley MIliken B 173
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APPENDI X 1|

CORRELATI ON
YEAR CANDI DATES CCEFFI Cl ENT*
1988 Bill Sullivan 0. 8437
Curtis "Preacher" Smth
1989 Harol d Sudbury, Jr. 0. 9582
Thurman J. Green, |II
Steve Littrell 0.9674
Shirley M Harvel
Steward R Jerone 0. 9673
Lawrence B. Hal ey
1990 Steve Littrell 0. 9086
Shirley M Harvel
1991 Karen Sue Fraser 0.942
Hattie G M ddl ebrook
Janes T. MMahan 0.928
Shirley M Harvel
1992 Bill Stovell, 111 0. 838
Shirley MIliken

* The Correl ation Coefficient
of a relationship between two variabl es.

The

r

(the "r" statistic) neasures the strength

may range from 0.0

(indicating the two variables are independent) to +1.0 (indicating the
two variables are perfectly correlated in a positive direction).
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