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BOMWAN, Circuit Judge.

State authorities in Septenber 1990, acting upon evidence devel oped
by Mark Warren of the Jackson County (M ssouri) Drug Task Force, executed
a search warrant at a residence |ocated on Jackson Avenue in G andvi ew,
M ssouri . The house contained firearns and |large quantities of drugs,
drug-related materials, and cash. John E. Johnson was found flushing crack
cocai ne and net hanphet ami ne down a toilet. Based on the evidence found in
t he house, Johnson was charged in state court with drug trafficking. He
failed to appear to answer the charges, and the state issued a warrant for
his arrest.



More than one year |ater, Warren nade several undercover narcotics
purchases from Charles Dorrell. Based on evidence devel oped through these
operations, state |law enforcenent authorities in April 1992 | ocated Johnson
in a residence on Northeast Afton Road in Kansas City, Mssouri. Johnson
again was arrested, this tine as he washed cocai ne down the kitchen drain.
As before, the house in which he was arrested contained a firearmand | arge
guantities of drugs, drug-related materials, and cash

Johnson subsequently was indicted by a federal grand jury and then
tried in federal court pursuant to a seven-count superseding information
that charged various federal narcotics and firearns violations. The jury
convicted Johnson on all six counts in which he was naned, and he was
sentenced to 424 nonths of inprisonnment. On appeal, Johnson argues that
(1) the District Court! inproperly applied a statutory provision that
enhanced his weapons sentences, (2) the governnent's evidence was
i nsufficient on various counts, (3) the District Court inproperly denied
his nmotions for a new trial and a hearing based on newly discovered
evi dence, (4) all of the governnent's evidence shoul d have been suppressed,
and (5) the District Court prejudiced his case by nmaking inproper renarks
to the jury. W conclude that none of Johnson's argunents has nerit, and
we affirmhis convictions and sentence.

.

A
We begin with Johnson's attack upon his enhanced sentences on the
firearnms charges. Counts IV and VII of the information each charged

Johnson with use of a firearmin relation to a drug trafficking crinme in
violation of 18 U S.C. 8 924(c)(1) (Supp. IV

The Honorable Fernando J. Gaitan, Jr., United States District
Judge for the Western District of M ssouri.
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1992), which mandates a five-year term of inprisonment for the first
violation and a twenty-year term of inprisonnment "[i]n the case of [a]

second or subsequent conviction under this subsection." Section 924(c) (1)
further provides that "the term of inprisonnent inposed under this
subsection [shall not] run concurrently wth any other term of
i mprisonnent." Id.

In accordance with 8 924(c)(1) and United States v. Foote, 898 F.2d
659, 668 (8th Gr.), cert. denied, 498 U S. 838, 938 (1990), the District
Court sentenced Johnson to a five-year termof inprisonnent for Count 1V,

which related to a .44-magnumrevol ver found at the Afton Road residence,
and a twenty-year term of inprisonnent for Count VII, which related to a
.38-caliber Derringer and a .357-magnum revolver found at the Jackson
Avenue address, the sentences to run consecutively to each other and to
Johnson's ot her sentences.

In briefing this appeal, Johnson argued that the sentence enhancenent
for a "second or subsequent conviction" applies only when the conduct
underlying the second conviction took place after the judgnent of
conviction for the first, and he urged us to reconsi der Foote and hold that
t he second, enhanced firearns sentence cannot apply to a defendant if both
firearms convictions resulted fromdifferent counts of the sane indictnent
and the defendant had no previous 8§ 924(c) violations. He conceded during
oral argunent, however, that the case on which he relied to support this
argunent, United States v. Abreu, 962 F.2d 1447, 1453 (10th G r. 1992) (en
banc), cert. granted. judgnent vacated. and case renmanded, 113 S. Ct. 2405
(1993), is no longer valid lawin light of Deal v. United States, 508 U.S.
., 113 s . 1993, 1996 (1993). Because the Suprene Court in Deal
addressed the precise issue Johnson raises here, and reached the sane

concl usion regarding the correct interpretation of 8§ 924(c)(1) as did this
Circuit in Foote, Johnson's first argunent is foreclosed.



Arguing that the evidence is insufficient to permt a jury to find
himguilty on various counts, Johnson clains that the District Court erred
by denying his notions for a judgnent of acquittal. W view the evidence
in the light nost favorable to the governnent, drawing fromthe facts all
reasonable inferences that support the governnent's position. United
States v. Horne, 4 F.3d 579, 587 (8th Cir. 1993). The governnent's
evi dence need not be inconsistent with every reasonabl e hypothesis of
i nnocence, United States v. Newton, 756 F.2d 53, 54 (8th Cir. 1985), and
if it rationally supports the jury verdict, we cannot disturb the
conviction, United States v. Nelson, 984 F.2d 894, 899 (8th Cir.), cert.
denied, 113 S. C. 2945 (1993). Instead, we will reverse only if no
reasonabl e jury coul d have concl uded beyond a reasonabl e doubt that Johnson

was guilty of the charged offense. See United States v. Young-Bey, 893
F.2d 178, 181 (8th Cr. 1990).

Johnson argues that the governnent's evidence was insufficient to
allow the jury to find that he conspired to possess with intent to
distribute and to distribute cocai ne and net hanphetamni ne, as charged in
Count . To denpnstrate a conspiracy, the governnment nust show an
agreenent anong two or nobre persons to commit an illegal act. United
States v. Schmidt, 922 F.2d 1365, 1369 (8th Cr. 1991). The governnent
need only show that those involved operated pursuant to a commbn schene or

had a tacit understanding, rather than a formal agreenent. United States
v. Hoel scher, 914 F.2d 1527, 1534 (8th Cir. 1990), cert. denied, 498 U S
1090 and 111 S. . 2240 (1991). Because the details of a conspiracy often
are shrouded in secrecy, circunstantial evidence and inferences fromthe

parties' actions nmay be used to establish the conspiracy's existence.
United States v. Sparks, 949 F.2d 1023, 1027 (8th Gr. 1991), cert. denied,
112 S. C. 1987 (1992). Finally, evidence of




the parties' association, although not in itself enough to establish a
conspiracy, is arelevant factor. United States v. lvey, 915 F. 2d 380, 384
(8th Cir. 1990).

Based on our review of the record, we are satisfied the evidence is
sufficient to sustain Johnson's conviction on the conspiracy count. The
jury reasonably coul d have concl uded that Johnson lived in and was engaged
in drug trafficking fromboth the Jackson Avenue and Afton Road residences,
and that Johnson conspired with Dorrell and Christina Ealey to possess with
intent to distribute and to distribute cocai ne and net hanphet am ne.

At the Jackson Avenue residence, the authorities found Johnson, who
was flushing drugs down the toilet, and Ealey, a fifteen-year-old fenale.
No ot her persons were found in the house. The evidence found there nmakes
it unlikely that Johnson and Ealey nerely were housesitting: the house
cont ai ned crack cocai ne, nethanphetam ne, drug processing and packagi ng
materials, an assortnent of drug notes, electronic and triple-beam bal ance
scal es, video surveillance equi prent that displayed a |ive imge of the
area in front of the residence, and a scanner programmed to receive
frequenci es used by | aw enforcenent agencies. The authorities also found
in the house firearns, bullets, over $15,000 in currency, and a piece of
mai | that was addressed to Johnson at the Jackson Avenue address.

Furt hernore, the circunstances in which Johnson was found show his
control of the prem ses: he was talking on the tel ephone in the kitchen
(where the various tools of his trade were found); he coul d observe on his
video surveillance nonitor that a police vehicle had pulled up in front of
hi s house; and he dropped the phone, grabbed an arm oad of drugs, ran into
the bathroom and started flushing the drugs down the toilet.



As to the residence on Afton Road, first, there was evidence that
Ealey was living there. In February 1992, Ealey was observed returning to
the residence after selling narcotics to Dorrell (who in turn delivered
themto Warren), and upon her return she checked the nmail before entering.
Sone of the currency given to Ealey by Dorrell (which he had received from
Warren) at this purchase was anong that found in April at the residence,
as was currency from nost of Warren's other purchases from Dorrell.
Evi dence that Ealey lived at the Afton Road residence was probative of
Johnson's also residing there because the governnent's evidence
denonstrated a clear |ink between Johnson and Eal ey: Johnson and Eal ey,
and only those two persons, were found at the Jackson Avenue residence;
both used the sane Blue Springs, Mssouri, address on their identification
and ot her papers; and Johnson and Eal ey (and a baby), and no one el se, were
found at the Afton Road address.

G her evidence al so supports the conclusion that Johnson was |iving
in the Afton Road residence. The circunstances at the two houses were
quite sinlar: at the Afton Road house the authorities found |arge
guantities of methanphetanm ne and cocai ne, drug processing and packagi ng
materials, electronic and triple-beam bal ance scales, a scanner set to
frequencies used by | aw enforcenent agencies, a firearm bullets, al nost
$260, 000 in currency, and Johnson washi ng cocai ne down the drain. As with
t he Jackson Avenue residence, the evidence discovered at the Afton Road
house shows that Johnson was not nerely visiting. Mor eover, there was
testinony that Johnson and Eal ey, and no one else, lived in the house; this
testinony was buttressed by the finding at the prem ses of Ealey's persona
papers and Johnson's fake identification papers, which used the nane "Janes
All en Good. "

That the Afton Road house was not rented in Johnson's or Ealey's nane
is not revealing of nmuch, given Johnson's status during the rel evant period
as a fugitive fromjustice and his practice of using others' nanes to hide
hi s whereabouts. Patrick



Keenan, who along with Elizabeth Snmith arranged for the rental of the Afton
Road resi dence, was observed stopping, but not staying, at the residence.
There is no shortage of evidence from which the jury reasonably could
concl ude that Johnson lived at each of the two residences in which he was
arrested.

The evidence the governnent introduced at trial showed that Dorrel
purchased narcotics over a period of nonths from Johnson's residence and
inturn sold themon the streets. The jury reasonably coul d have concl uded
t hat Johnson conspired with Dorrell and Ealey to possess and distribute
cocai ne and net hanphet ani ne.

Johnson al so argues that the governnent did not present evidence
sufficient to show that, as charged in Counts IV and VII, he used firearns
in connection with a drug trafficking offense in violation of 8§ 924(c)(1).
Section 924(c)(1) prescribes prison ternms for "[w hoever, during and in
relation to any . . . drug trafficking crine . . . , uses or carries a
firearm" Johnson argues that the governnent did not show that he "used"
a weapon, because there was no evidence he ever actually displayed,
brandi shed, or discharged a firearm and that there also was no evi dence
that he "carried" a firearm Johnson contends that the governnment failed
to introduce evidence that he ever was seen in either residence before his
arrests, possessed or was seen with any of the firearns, knew any of the
firearns was present, or was using them in furtherance of a drug
trafficking crine.

To obtain a 8 924(c) conviction, the governnment need not show a
defendant's actual physical possession of the firearm see United States
v. Keeper, 977 F.2d 1238, 1241 (8th Cir. 1992) (per curiam), or that he
brandi shed, displayed, or discharged it, see United States v. Matra, 841
F.2d 837, 843 (8th Cir. 1988). The government is not required to prove
that the house in which the gun is found




is the defendant's full-tine residence, see United States v. Bennett, 956
F.2d 1476, 1482 (8th Cir. 1992), or that the defendant had excl usive
control of and access to the prenises, see Young-Bey, 893 F.2d at 181.

Mor eover, the residence need not be an arned fortress, and the firearns
need not be kept in the sane roomas the drug-related evidence. See United
States v. Curry, 911 F.2d 72, 80 (8th Cr. 1990), cert. denied, 498 U S.
1094 (1991). Rather, a 8 924(c) conviction requires only that the weapon
be present and available, in the house in which the drugs and cash are
|ocated, in the event it is needed. United States v. LaGuardia, 774 F.2d
317, 321 (8th Gr. 1985). Because drug traffickers commonly use firearns
to protect thenselves, as well as their drugs and drug noney, see Young-

Bey, 893 F.2d at 181, the "use" of the weapon is satisfied by a show ng of
t he weapon's presence and availability at a house where drugs are dealt,
see United States v. Drew, 894 F.2d 965, 968 (8th Cir.), cert. denied, 494
U S. 1089 (1990).

Johnson's argunents are without nerit. W already have held that the
evi dence was sufficient to link himto the residences in which he was
found, and the application of this Circuit's 8 924(c) law to the evidence
admtted at Johnson's trial refutes his remmining contentions. At the
Jackson Avenue residence, the .38-caliber Derringer was sitting on the
kitchen table, where Johnson conducted his drug packaging and sales
operations, and the .357 maghum was on the nightstand next to the bed in
t he master bedroom Bot h weapons at the Jackson Avenue residence were
easily accessible in the event Johnson needed to protect the occupants or
their operation. Furthernore, the weapons were in plain view, so we cannot
under st and how Johnson can contend that he did not know they were present.

That the .44 magnum found at the Afton Road residence was hidden
beneath the mattress need not detain us long. The presence in the adjacent
cl oset of the weapon's ammunition indicates that Johnson was aware of the
weapon's presence, and the placenent of a



| arge weapon beneath the mattress--which is consistent with the placenent
of a large weapon next to the bed at the Jackson Avenue resi dence--all owed
Johnson to protect hinself, Ealey, and the nearly $200,000 in currency that
he kept only a few feet fromthe bed. Moreover, that the status of al
three weapons was the sane--each was fully |oaded wi th holl ow point
bul | et s--supports the concl usion that Johnson knew of and relied upon the
presence of the .44 magnumto further his drug dealings. W hold that the
jury reasonably could have concluded that Johnson kept the weapons that
formthe bases for Counts IV and VII present and available to aid in the
comm ssion of his drug trafficking crines.

C.

After being convicted on all counts with which he was charged,
Johnson produced an affidavit signed by Elizabeth Smith stating that she
owned the .44 magnum on which Count |V was based, had placed it under the
mattress at the Afton Road residence, had not told Johnson that she had
done so, and Johnson did not know of the weapon's presence. aining that
this affidavit constituted new evi dence, Johnson noved in the District
Court for a newtrial and for a hearing on his new trial notion. Johnson
chal l enges the District Court's denial of these notions.

Anewtrial notion that is based on newy di scovered evi dence shoul d
be granted where the evidence is newy di scovered; the novant has shown due
diligence; and the new evidence is relevant to a naterial issue, probably
woul d produce an acquittal on retrial, and is not nerely cunul ative or
i npeaching. United States v. Tierney, 947 F.2d 854, 862 (8th Cr. 1991).
The District Court's decisions on whether to grant new trials and hearings

on such notions will not be reversed absent a clear abuse of discretion
United States v. Provost, 921 F.2d 163, 165 (8th Cir. 1990) (per curiam
cert. denied, 111 S. C. 1603 (1991).




The District Court properly denied Johnson's new trial notion because
Johnson failed to denobnstrate that he exercised due diligence when he
failed to obtain Smth's statenent before trial. Johnson surely knew
before trial whether he was responsible for the weapon's presence under his
mattress. |f he believed he was not and wanted to present evidence to that
ef fect, due diligence would have required Johnson, by contacting those who
had access to the residence, to attenpt before trial to ascertain who was
responsi ble. Based on the information in her affidavit, Smith woul d appear
to be an obvi ous candi date of such an inquiry. Because Johnson failed to
denonstrate that he exercised due diligence, the District Court properly
deni ed his new trial notion

Furthernore, the evidence probably would not produce an acquittal on
retrial. First, although Smth's affidavit states that Johnson was unaware
of the weapon's presence when he and it were discovered in the house, Smith
cannot possibly have the first-hand know edge necessary to reach such a
conclusion. W also note that Johnson's attorney argued to the jury during
his closing argunent that the governnent had failed to show who owned and
possessed the various weapons; curiously, though, he never clained to the
jury that Johnson did not know the weapon was beneath the mattress. And
Johnson certainly cannot claimthat he realized only as a result of Smth's
affidavit that he did not know of the weapon's presence.

Second, her statenent that she owned the weapon and placed it beneath
the mattress is suspect because she failed to provide it until after
Johnson's trial and after the applicable statutes of limtations for her
m sconduct had run. Even assuming her statenent to be true, however, it
probably woul d not produce an acquittal on retrial, since Johnson need
nei t her have owned the weapon nor placed it beneath the nmattress to support
the firearns conviction, and the evidence, as discussed above, was
sufficient to
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allow the jury to concl ude that Johnson used the weapon in furtherance of
his drug trafficking crinmes.

Finally, a district court ordinarily may decide a new trial notion
upon affidavits and without a hearing, United States v. Begnaud, 848 F.2d
111, 113 (8th Cr. 1988), and Johnson failed to denonstrate the exceptional
circumst ances that woul d suggest the need for a hearing, see United States
v. Bednar, 776 F.2d 236, 239 (8th Cir. 1985) (per curian. The facts
alleged in the affidavit were not conplicated, the District Court was

famliar with the evidence in the case, and even assuning the veracity of
Smith's affidavit Johnson had no basis for relief because he failed to nmake
the required showing for a newtrial. The District Court did not abuse its
di scretion when it denied Johnson's notions for a newtrial and a hearing
on the notion.

Before trial, Johnson filed a notion to suppress the governnent's
evidence. Pursuant to the Magistrate Judge' s? report and recomendati on,
the District Court granted the notion with regard to evi dence sei zed t hat
was beyond the scope of the warrants, and denied it with respect to all
ot her evi dence. Johnson argues that the District Court erred by not
suppressing all of the governnment's evidence.

On appeal, Johnson relies exclusively on Mssouri law in arguing that
the District Court inproperly admtted the governnent's evidence. He
argues that because Warren was a Blue Springs police officer, he |acked the
authority to obtain and execute a search warrant in G andvi ew, and because
the county drug task force to which Warren was assigned is a private
organi zati on,

2The Honorable Robert E. Larsen, United States Magistrate
Judge for the Western District of M ssouri.
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it could not confer upon Warren the necessary authority. Furt her nor e,
Johnson cl ai ns, once the search warrant for the Jackson Avenue resi dence
is invalidated, Wng Sun v. United States, 371 U S. 471, 487-88 (1963),
requires that the search warrant for the Afton Road residence also be

i nval i dated because the affidavit used to secure the Afton Road search
warrant was supported by evi dence obtai ned pursuant to the Jackson Avenue
search warrant.

Initially, we note that the District Court found that Wirren's
conmmi ssion as a Jackson County deputy sheriff, which he had been before he
joined Blue Springs's police force, still was in effect, thus authorizing
him to obtain a search warrant for the G andview residence. Because
Johnson has not denonstrated that this finding was clearly erroneous, the
Jackson Avenue search warrant was valid.

Whet her the Jackson Avenue search warrant was obtained in violation
of state |law, however, is not an issue here. In a federal crimnal
prosecution, a challenge to a search and seizure conducted by state
authorities is evaluated by application of federal Fourth Anendnent
st andar ds. United States v. Tate, 821 F.2d 1328, 1330 (8th Cr. 1987),
cert. denied, 484 U S 1011 (1988). Accordingly, we judge the conduct at
issue here as if it had been undertaken by federal officers. See United
States v. Eng, 753 F.2d 683, 686 (8th Gr. 1985). Johnson has not all eged
any violations of federal law. Accordingly, the District Court properly

refused to suppress the governnent's evi dence.

Finally, Johnson challenges two separate remarks by the District
Court. During voir dire, the Court said:

In acrimnal trial, the defendant is presuned i nnocent unless
proven guilty beyond a reasonable doubt. This presunption
remains with a defendant until you begin your deliberations.
The obligation is always on the
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governnment to prove a defendant's guilt and there is no obligation

on the defendant to prove his innocence. |s there anyone who cannot
accept these principles? | take it by your silence that you al
coul d.

Trial Transcript Vol. | at 55 (enphasis added). Seizing on the underscored

| anguage, Johnson argues that the District Court misstated the law on the
presunption of innocence.

Later, after the governnent finished presenting its evidence, the
Court said:

Ckay. Ladies and gentlenen of the jury, the governnent
has rested and the defendant is not going to put on any
evidence, so it takes ne to the point in the case where | will

read sone additional instructions to you, and if you'll bear
with ne, there are a few of them |'Il begin reading them at
this tine.
Trial Transcript Vol. Il at 393-94 (enphasis added). Johnson argues that

t he underscored | anguage in this passage constitutes a forbi dden conment
by the District Court on his right to renmain silent.

Johnson failed to object at trial to either of these remarks.
Accordingly, we evaluate themunder the plain error standard. The plain
error standard affords a court of appeals the discretion to provide a
remedy for an aggrieved defendant who denonstrates that there was an error
which is a deviation from an unwai ved legal rule; the error was plain,
nmeaning clear or obvious; and the error affected the defendant's
substantial rights, which requires a showing that the error was prejudicia
and affected the trial's outcone. United States v. dano, 113 S. &. 1770,
1777-78 (1993). A court of appeals should exercise this discretion if the

forfeited error "seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings." 1d. at 1779 (quoting United
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States v. Atkinson, 297 U. S. 157, 160 (1936)) (alteration in 4 ano).

I medi ately followi ng the second renmark chal l enged here, the District
Court formally read the jury instructions. Instruction Nunber 12 stated
in part:

As | told you at the beginning of trial, an infornmation
is sinply an accusation. It is not evidence of anything. To
the contrary, each defendant is presuned to be innocent. Thus
t he defendant John Edward Johnson, even though charged, begin
[sic] the trial with no evidence against him The presunption
of innocence alone is sufficient to find the defendant not
guilty and can be overcone only if the governnent proves,
beyond a reasonabl e doubt, each essential elenent of the crine
char ged

There is no burden upon a defendant to prove that he is
i nnocent. Accordingly, the fact that a defendant did not
testify nust not be considered by you in any way, or even
di scussed, in arriving at your verdict.

Brief for Appellee at 37 (enphasis appearing in brief omtted).?3

There were no plain errors here. Any anbiguity produced by the first
clainmed error was cleared up by the words next uttered by the District
Court, where the Court explained that "[t]he obligation is always on the
governnent to prove a defendant's guilt and there is no obligation on the
def endant to prove his innocence." The second purported error was a
transitional statenent nade as the trial proceeded, not a conment on
Johnson's decision not to testify. Furthernore, the jury was instructed
clearly and properly on both the burden-of-proof issue and the
appropri ateness of Johnson's decision not to testify. After

3This jury instruction appears nowhere else in the record.
Johnson did not question in his reply brief the version of this
instruction reprinted in the government's brief, and we presune
that this version is an accurate reflection of the instruction
delivered at trial.
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exam ning these purported errors in their inmediate contexts, as parts of
the trial as a whole, and in |ight of the applicable instruction read to
the jury, we conclude that Johnson has not nmade the necessary showi ngs to
obtain relief under the plain error standard.

Having carefully revi ewed Johnson's clains, we find each of themto
be without nerit. The judgnent of the District Court is affirned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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