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RICHARD S. ARNOLD, Circuit Judge.

In 1991, Popkin & Stern was a troubled law firm, losing both clients and
partners. Thefirmhassince ceased doing businessand sought bankruptcy protection.
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The question presented in this case is whether, and to what extent, the law firm’s
professional liability insurancecarrier, Old Republic Insurance Company, isliablefor
aclaim made against Popkin & Sternin October of 1991. Old Republic argues that
it is not liable for this claim because Popkin & Stern dissolved — an event which
would have terminated the policy — before the claim was made. We disagree;
Popkin & Stern did not dissolve until after the claim was made. We aso reject Old
Republic’s alternate argument that the loss on this claim should be spread between
it and another insurer. We conclude that the “other insurance” clauses of the two
policies involved are not “mutually repugnant.” Old Republic isfully liable. The
District Court’s judgments to the contrary will be reversed.

Popkin & Stern was a law firm organized under Missouri law. At the time
relevant to thislawsuit, the firmwas governed by an Agreement of Partnership dated
July 1, 1990. The agreement explained:

The term of the Partnership shall continue from the
effective date of this Partnership Agreement until the
death, retirement, or withdrawal of all Partners or until
terminated pursuant to Article Twenty-Four hereof. . ..

Section 13.01 addressed the conditions under which a partner could withdraw from
the partnership: “[a]ny partner may withdraw or retirefrom the Partnership at the end
of any calendar month, after giving the Partnership at |east sixty (60) days' noticein
writing.” And Section 24.01 provided that “[a] vote of two-thirds (2/3) of the
Partners shall be required to liquidate and terminate the Partnership business.” No
other provision in the Agreement provides a method for dissolving the partnership.



Thefirmwas experiencing seriousfinancial difficultiesthroughout 1991, asit
was losing clients and profitable partners. In September of 1991, the remaining
partners decided that the firm was no longer a worth while endeavor. Thus, on
September 30, 1991, all of the remaining partners signed letters of resignation that,
despite the 60-day notice requirement of Section 13.01 of the Agreement, purported
to be effective as of that date.! The partners took numerous contemporaneous steps
in furtherance of their plan to wind up the partnership. For one, they set up a
Liquidating Committee, which was to handle the winding-up process. Thefirmalso
fired the vast majority of itsemployeesasof that date, keeping only afew employees
to tidy up thefirm’saffairs. Thefirm aso cancelled all outstanding credit cards and
transferred its furniture to another law firm.

Even though the firm ceased normal law practice, the Liquidating Committee
continued the winding-up process for a considerable period of time, and at |east two
partnership resolutions were drafted after September 30. First, aresolution drafted
October 2, 1991, would have amended Section 13.01 of the partnership agreement to
allow partnersto resign with only five days' notice, rather than the sixty days' notice
required by the existing agreement. It does not appear that this resolution was ever
adopted by the partners. A second resol ution, which proposed avoteto liquidate the
partnership, wasdated April 7, 1992. Thisresolution was not signed, and thereisno
evidence that it was adopted.

During this period, Popkin & Stern was insured under a “claims-made”
professional liability insurance policy issued by Old Republic in November of 1990.
The policy covered two classes of liability: (1) claims made during the policy period
or withinthirty daysthereafter and (2) acts, errors, or omissionsthat might reasonably
become claims so long as Old Republic was given written notice of the potential

YIntheir | etters, two partnersindicated that they had already resigned, effective
September 4, 1991.
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claimduringthepolicy period. Thepolicy wasto last for oneyear, until November 1,
1991, but provided for early termination in certain circumstances:

8. Change of Status
If there is a change of statusin which the NAMED INSURED is:

(@) dissolved;

(b) acquired by another law firm; or

(c) merged into, or consolidated with, another law firm and the
Named Insured is not the surviving entity.

this Policy shall end on the date the change in status takes place. . ..

Thus, if the firm dissolved or was merged into a larger firm before November of
1991, the policy terminated on the date of the change in status.

On October 7, 1991, Popkin & Stern gave Old Republic notice of what has
become known as the Resolution Trust Corporation (RTC) Matter. RTC, a
government agency acting as receiver for afailed financial institution the law firm
had represented, was investigating whether a partner at Popkin & Stern who had
represented thefinancial institution had committed any mal practice. Subpoenaswere
issued for Popkin & Stern records on the matter. Old Republic initialy
acknowledged coverage of the RTC Matter, and agreed, along with two other
Insurance companies, to settle the matter with the complaining party. The other two
insurers became involved in the suit because they had issued professional liability
policiesto two other law firms that now included former Popkin & Stern partnersin
their partnership. The Bar Plan Mutual | nsurance Company, one of these companies,
insured alaw firm whose partners included twelve past Popkin & Stern partners.



Old Republic has since taken the position that the RTC Matter wasnot covered
by itsinsurance policy because Popkin & Stern dissolved on September 30, 1991 —
seven days before the claim was made, according to Old Republic. Old Republic
sought declaratory relief in the United States Bankruptcy Court for the Eastern
District of Missouri, wherethelaw firm’ sbankruptcy case was pending, to determine
itsliability onthe RTC Matter. In Count |, Old Republic asked the Court to find that
it was not liable because Popkin & Stern dissolved on September 30, 1991, and no
notice of the claim was given before that date. 1n Count |11, Old Republic asked the
Court to determine the respective liability of each of the insurance companies. Old
Republic maintained that, if it were liable for the RTC Matter, it should share the
costs with Bar Plan because each policy included an “other insurance” clause.? Old
Republic maintains that these clauses are “mutually repugnant,” as applying each
clauseliterally wouldresultin atotal lack of coverage. Under well-settled precedent,
so the argument goes, the inclusion of such “mutually repugnant” clauses in each
policy resultsin the sharing of liability on the claim.

The Bankruptcy Court determined that Count | was a core proceeding and
concluded that Old Republicwasliableonitspolicy. Old Republic then appealed the
matter to the District Court, which disagreed, concluding that Old Republic was not
liable because Popkin & Stern dissolved before Old Republic received notice of the
matter. Count Il was deemed a non-core proceeding. The Bankruptcy Judge
submitted recommended findings and conclusionsto the District Court. The District
Court concluded that the provisions of the insurance policies were “mutually
repugnant,” thus holding that Old Republic and Bar Plan should share coverage on
the claim. Each of these judgments is now before this Court for review. For the
reasons explained below, we reverse both judgments.

Count |11 allegesthat liability should be split between Old Republic, Bar Plan,
and athirdinsurer. The claim against thethird insurer has been settled, however, so
for present purposeswe need decide only therespectiveliability of Old Republic and
Bar Plan.
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We consider first the question of whether the RTC Matter was covered by the
insurance policy issued by Old Republic. Old Republic doesnot contest that the RTC
Matter is the type of claim that would be covered if the policy was in effect at the
time that it was reported. Instead, Old Republic maintains that the policy was no
longer in effect when the matter was reported, as Popkin & Stern “dissolved” — as
thistermisused in the insurance contract — on September 30, 1991. Appellants, on
the other hand, maintain that the partnership did not dissol ve on September 30, 1991,
and the policy was therefore in effect on the day that the matter was reported to Old
Republic (October 7, 1991). The argument over whether the RTC Matter was
covered by the Old Republic policy, then, turnsentirely upon the question of whether
Popkin & Stern “dissolved” on September 30, 1991. The District Court agreed with
Old Republic, concluding that Popkin & Stern dissolved on September 30, 1991.

Asaninitial matter, the parties disagree about the meaning that should begiven
to the word “dissolved” in the insurance policy. Old Republic argues that the term
should be defined asit isunder Missouri partnership law, while Bar Plan argues that
“dissolved” should begivenitsmorecommon everyday meaning. Beforeproceeding,
we must resolve this dispute. The interpretation of the language of an insurance
policy is aquestion of law. Columbia Mut. Ins. Co. v. Schauf, 967 SW.2d 74, 76
(Mo. 1998) (en banc). In interpreting the terms of a policy, courts are to eschew
technical definitions of terms in favor of the common understanding of the word
unlessit plainly appearsthat atechnical meaning isintended. Rodriguez v. General
Accident Ins. Co. of America, 808 SW.2d 379, 382 (Mo. 1991) (en banc). Whenin
doubt, courts are to adopt the reading of the policy that is more favorable to the
insured. Hobbsv. Farm Bureau Town & Country Ins. Co. of Missouri, 965 S.W.2d
194, 197-98 (Mo. App. 1998).




Giventhefacts of this case, theword “dissolved” in the insurance policy must
be defined by referenceto thelaw of partnerships. Although courtsgenerally eschew
technical interpretations, we believe that interpreting “dissolved”’ to mean dissolved
under Missouri partnership law is consistent with the specific factual context of this
case and thelanguage of theinsurance policy. First, thispolicy waswritten to cover
the professional liability of ageneral legal partnership. Given that “dissolved” isa
legal term of art that applies to partnerships, it would be unreasonable to conclude
that Popkin & Stern did not understand the use of the word “dissolved” in the
insurance policy inthismanner. Moreover, thelanguage of the policy itself indicates
that “dissolved” should beread in accordancewith thelaw of partnerships. Theother
two eventsthat trigger this section of the policy — the merger with or acquisition by
another law firmwhere Popkin & Sternisnot thesurviving entity — areeventswhich
mark the end of the current partnership asalegal entity. We should read “dissolved”
as being an event with a similar consequence. Reading “dissolved” as defined by
partnership law accomplishes this goal — the dissolution of a partnership marksthe
end of itslegal existence. We conclude that Popkin & Stern “dissolved” under the
policy only when it dissolved under Missouri partnership law.

Popkin & Stern did not dissolve — as defined by the law of partnerships— on
September 30, 1991, because the partners did not effectively invoke either of the
means of dissolution laid out in the partnership agreement. To start, it isimportant
to note that although the Missouri Uniform Partnership Act indicates that certain
events, such asthewithdrawal of asingle partner, lead to dissolution of apartnership,
these are merely default rules that can be supplanted by a partnership agreement.
Haynes v. Allen, 482 SW.2d 85, 88 (Mo. App. 1972). The Popkin & Stern
partnership agreement did just that; the partnership agreement indicated that only two
events could end the partnership: death or withdrawal of all partners, or avote of two-
thirds of the partners.




In light of the partnership agreement, it is clear that Popkin & Stern was not
dissolved on September 30, 1991 — the partners neither effectively withdrew from
the partnership under Section 13.01 nor voted to liquidate the partnership under
Section 24.01. No party has alleged that any of the partners gave notice sixty days
inadvance of their September 30 resignationletters. Thus, thepartnersdid not follow
the strictures of Section 13.01. According to the terms of the Agreement, then, these
letters could not effectuate immediate resignations. At best, these letters could be
considered notice of intent to resign, which, under Section 13.01, could become
effective November 30, 1991. Inany event, theseletterswere not effective under the
terms of partnership agreement asimmediate resignations. Given that Old Republic
doesnot allegethat the partners adopted a dissol ution resol ution under Section 24.01
of the partnership agreement, thepartners' actionson September 30, 1991, simply did
not lead to the immediate dissolution of the partnership under the plain language of
the partnership agreement.

The District Court nevertheless concluded that the firm dissolved on that date.
The Court provided two rationales, which are both, in essence, conclusions that,
notwithstanding thefact that the termsof the partnership agreement were not met, the
factsindicate that the partnership was dissolved. First, the Court concluded that the
resignations of the partners were effective without advance notice because Section
13.01 was not aimed at en masse resignations — only resignations by fewer than all
of thepartners. The Court decided that thisprovision was meant to protect remaining
partners. The Court concluded that, as a result, Section 13.01 did not apply to this
case, in which all partners resigned at once. We disagree. Section 13.01 does not
limit itself to situations in which fewer than all remaining partners resign; it states
that a partner cannot withdraw with less than sixty days' notice. Moreover, Section
13.01 is the only section of the partnership agreement that provides a means for
partnerstoresignfromthefirm. Thereissimply nothing inthe partnership agreement
to support the conclusion that the partners can effectuate immediate resignations of
all remaining partners. Moreover, reading such aprovisioninto the agreement would
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run contrary to Section 13.01, which on its face precludes immediate resignations.
That being said, the partnership agreement did providethe partnerswith amethod for
dissolving the partnership on September 30, 1991— a vote of two-thirds of the
partners. The partners did not avail themselves of this option.

The District Court also noted that, under Missouri law, a partnership can be
dissolved by the mutual assent of the partners. Dist. Ct. Order at 13. The District
Court concluded that the resignations of all partners on September 30 represented
such mutual assent. But the language of the partnership agreement controls, not the
Uniform Partnership Act. See Haynes, 482 SW.2d at 88. Section 24.01 of the
Partnership Agreement provided the partners with a method of expressing their
mutual assent for the dissolution of the partnership — a vote of two-thirds of the
partners. Thus, the partners were free to dissolve the partnership on September 30,
1991, they need only have adopted aliquidation resolution by two-thirdsvote. They
failledtodo so. Certainly itistruethat all partiesto a contract may amend it as they
please, say by shortening or eliminating the 60 days notice required before
withdrawals; but thereisno indication that the partnersthought they were doing that.

Because Popkin & Stern did not dissolve on September 30, 1991, the Old
Republic policy did not terminate until November 1, 1991. TheRTC Matter wasthus
reported within the period specified by the policy, making Old Republicliablefor the
loss.?

*Because we conclude that the policy was still in effect at the time the RTC
Matter wasreported, we need not address Appellants' second argument, that theRTC
Matter was a claim reported within 30 days of the termination of the policy. This
argument would require us to decide whether service of subpoenasisa‘“clam,” an
inquiry we need not undertake in this case.
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Having decided that the RTC Matter was covered by the Old Republic policy,
we must decide whether coverage should be shared by Bar Plan, an insurer that
insured twelve former partners of Popkin & Stern after they departed from the firm.
Old Republic maintainsthat each policy wasin effect at thetimethe RTC Matter was
reported, each policy covered the claimed behavior, and each policy contained similar
“other insurance” clauses. Old Republic arguesthat, asaresult, we should disregard
the “other insurance” clauses as “mutually repugnant” and prorate liability between
the insurers. We disagree.

Insurance policies often contain “other insurance” clauses, which purport to
reduce the insuring company’s liability when there is other insurance to cover the
same |oss.

These clauses fall into three categories. (1) pro rata
clauses which provide that the insurer will pay its pro rata
share of theloss, usually in the proportion which the limits
of its policy bear to the aggregate limits of al valid and
collectibleinsurance; (2) excessclauseswhich providethat
theinsurer’sliability shall be only the amount by whichthe
loss exceeds the coverage of all other valid and collectible
insurance, up to the limits of the excess policy; and (3)
escape clauses which provide that the policy affords no
coverage at all when there is other valid and collectible
Insurance.

Distler v. Reuther Jeep Eagle, 14 SW.3d 179, 183 (Mo. App. 2000). The Missouri
courts have struggled with the question of how to treat these clauses, concluding that
they are generally enforceable but refusing to enforce them when the clausesin all
valid and collectible insurance policies are “mutually repugnant”— when enforcing
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the clauses would leave the insured individual without coverage. See, e.q., State
Farm Mutual Automobile Ins. Co. v. Western Casualty and Surety Co., 477 S\W.2d
421, 426-27 (Mo. 1972) (en banc); Arditi v. Massachusetts Bonding & Ins. Co, 315
SW.2d 736, 743 (Mo. 1958). Thus, as ageneral rule, when two insurance policies
cover thesamerisk and contain closely similar “other insurance” clauses, the clauses
arenot enforced, and each insurer isliablefor itspro rata share of thelossbased upon
a comparison of the policy limits. Arditi, 315 SW.2d at 743.

In this case, we are faced with similar, though not identical, “other insurance”
clauses. Old Republic’'s policy included a standard excess clause:

This POLICY applies in excess of any other valid and
collectible insurance available to the Insured, unless such
other insuranceiswritten only as specific excessinsurance
over thelimit of insurance of thisPOLICY. ThisPOLICY
shall not be construed as being subject to the provisions of
any other insurance.

The Bar Plan policy, on the other hand, isabit more complex. The*“other insurance”
clause starts off by providing for pro rata sharing of liability:

If an Insured has insurance provided by other companies
against a Claim covered by this policy, the Company shall
not be liable under this policy for a greater proportion of
such Damages and Defense Expenses than the applicable
Limit of Liability stated in the Declarations or as
determinedby LIMITSOFLIABILITY 3. bearstothetotal
applicable limits of liability of all valid and collectible
insurance against such clam.. . ..

The clause, however, goes on to explain that:
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... with respect to acts or omissions which occur prior to
the inception date of this policy, the insurance hereunder
shall apply only as excess insurance over any other valid
and collectible insurance and shall then apply only in the
amount by which the applicable Limits of Liability of this
policy exceed the sum of the applicable Limitsof Liability
of all such other insurance.

The basis of jurisdiction in this case is diversity of citizenship, and state law,
herethelaw of Missouri, suppliestherule of decision. Our duty isto apply Missouri
law, not therule of law that we might select if we were freeto do so. In determining
Missouri law, in the absence of any case precisely in point (and there is none here),
our job isto predict what the Supreme Court of Missouri would do if faced with the
casebeforeus. In making this prediction, we are bound by previous decisions of that
Court. The Supreme Court of Missouri isauthoritativeinthese matters, and Missouri
law iswhat that Court saysitis. Wemay also |ook for aid to opinionsof lower courts
In Missouri, for example, the Missouri Court of Appeals, which sits in three
Divisions. Opinions of the Court of Appeals, however, are not necessarily binding.
They are evidence of the law of Missouri, but they cannot prevail against acontrary
Supreme Court opinion, or if we find their reasoning inconsistent with a Supreme
Court opinion.

We are aware of only two opinions of the Missouri Supreme Court relevant in
the present situation. Old Republic relieson the earlier of thesetwo opinions, Arditi
V. MassachusettsBonding & Ins. Co., supra, 315 S.W.2d 736. Two “other insurance”
clauses were involved in that case, asthey are here. One such clause, contained in
apolicy issued by Massachusetts Bonding & Insurance Company, read as follows:

The Massachusetts policy provided that itsinsurance, asto
non-owned automobiles, “shall be excess insurance over
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any other valid and collectible insurance available to the
insured . . ..”

315 SW.2d at 738. The second clause, contained in a policy issued by Travelers
Insurance Company, read as follows:

“ .. .theinsurance afforded by this policy shall be excess
over any other valid and collectibleinsuranceif theinsured
has other insurance against the loss covered by this

policy.”

1d. at 742.

The Supreme Court of Missouri declined to give effect to either of these
clauses. Instead, it held that they cancelled each other out, so to speak, and
apportioned insurance coverage between the two companies in proportion to their
policy limits. The Court gavethefollowing rationalefor itsdecision, quoting Oregon
Auto Ins. Co. v. United States Fidelity & Guaranty Co., 195 F.2d 958, 960 (Sth Cir.
1952):

“In our opinion the ‘ other insurance’ provisionsof thetwo
policies are indistinguishable in meaning and intent. One
cannot rationally choose between them. Weunderstandthe
parties to concede that where neither policy has an “other
insurance” provision, the rule is to hold the two insurers
liable to prorate in proportion to the amount of insurance
provided by their respective policies. Here, where both
policies carry like ‘other insurance' provisions, we think
(they) must be held mutually repugnant and hence be
disregarded.’ ”

Arditi, 315 SW.2d at 743.
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If the Massachusetts other-insurance clause had been given full effect, its
policy would have provided no coverage, owing to the existence of the Travelers
policy. If the Travelers clause had, likewise, been given full effect, its policy would
have provided no coverage, owing to the existence of the Massachusetts policy. As
aresult, the insured would have had no coverage, aresult that presumably was not
intended by anybody. The Supreme Court of Missouri found no way to choose
between the two clauses, and therefore decided to disregard them by adopting the pro
rata solution described above.

Wetakeit that, if two other-insurance clauses can be reconciled, or construed
in harmony with each other in arational manner, they should be. Contractsare meant
to be taken seriously, and the basic principle of contract law is that promises should
be kept. For thisreason, the mere existence of sometype of “other insurance” clause
In morethan oneinsurance contract does not automatically mean that the clauseswill
be disregarded. The second of the two Missouri Supreme Court opinions, this one
relied on by Bar Plan, illustrates this principle. In State Farm Mut. Auto. Ins. Co. v.
Western Cas. & Sur. Co., supra, 477 SW.2d 421, two policiesof insurance contained
“other insurance’ clauses. State Farm’s policy read as follows:

“The insurance with respect to a temporary substitute
automobile, atrailer and anon-owned automobile shall be
excess over other collectible insurance.”

Id. at 426. Western’'s policy provided in relevant part as follows:

“In consideration of the reduced rate of premium made
applicableto [this] Garage Liability Insurance, it isagreed
that . . . [i]f thereis other valid and collectible insurance,
whether primary, excess or contingent, available to the
garage customer and the limits of such insurance are
sufficient to pay damages up to the amount of the

-15-



applicable financia responsibility limit, no damages are
collectible under this policy.”

o

The State Farm Court distinguished Arditi. Theclausein Western’ spolicy, the
Supreme Court held, was different from the other-insurance clause in the State Farm
policy. In practical effect, they are both excess clauses, but the Western clause is
more specific. Itisaspecific“noliability” clause, and washeld to have been written
with the possibility of the existence of an excess clause and another policy in mind.

Old Republic attempts to explain the different resultsin the two cases as due
entirely to thefact that the Western policy recited that itsclausewasentered into “[i]n
consideration of the reduced rate of premium made applicable to the” policy. Itis
true that the premium reduction is mentioned by the Court as part of the rationalefor
itsdecision. Wedo not, however, read State Farm aslimited to casesin which similar
recitationsincur ininsurance policies. Ineconomictheory, it will always betruethat
areductionin coveragewill bereflectedin the premium, evenif no expressreference
Ismade in apolicy or in the bargaining (if any) preceding the issuance of a policy.
The more important consideration in State Farm, instead, seems to us to have been
that the Western policy was phrased in terms of “no liability,” instead of simpler
language characterizing the policy in routine terms as excess with respect to other
insurance. We concede that arguments can be made about where the line between
Arditi and State Farm should be drawn, or, even, about whether such alinelogically
exists. We must take these cases aswe find them, however, and assumethat they are
consistent. The State Farm Court certainly did not think it was behaving in a way
inconsistent with Arditi, so our duty isto reconcile the two cases. We think the key
to thisreconciliation liesin the specific nature of the language in the Western policy.
It was not the same kind of routine excess clause asthat contained in the State Farm

policy.
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Here, the Bar Plan clause is more specific. Old Republic’sclauseissimilar to
the State Farm clause involved in the State Farm case. The Bar Plan clause, by
contrast, begins with a rather routine pro rata provision, but ends with a specific
provision with respect to “acts or omissions which occur prior to the inception date
of thispolicy,” acategory that includes the acts underlying the RTC Matter. When
the Bar Plan policy wasissued, all of the events claimed to createliability to RTC on
the part of Popkin & Stern had already occurred. The Old Republic policy, which we
have held applicable to the RTC Maitter, had already been issued. The Bar Plan
policy’ sreferenceto “actsor omissionswhich occur prior to theinception date of this
policy” appearsto usdesigned specifically with the present situation in mind, just as
the Western clause in the State Farm case was, in the view of the Supreme Court of
Missouri, designed specifically with clauses such as State Farm’'s excess clause in
mind. Inthisway, thetwo policies can be reconciled, thetwo clausesin question are
not “indistinguishablein meaning and effect,” and the Bar Plan clause can reasonably
be held to prevail.

Thepartiescitevarious Court of Appealsopinionsintheir favor. Wethink Old
Republic’ sbest caseisPlanet Ins. Co. v. Ertz, 920 S.W.2d 591 (Mo. App. 1996). But
Planet reads State Farm asrejecting the Arditi analysis. We consider thisan unlikely
reading of the two cases. Although fourteen years elapsed between the filing of
Arditi and the decision in State Farm, the State Farm Court did not overrule Arditi,
or evencriticizeit. Thetwo clausesinthe case beforeit, the Planet Court ruled, were
similar, and, accordingly, thefact that one clause was more specific than the other did
not matter to the Planet Court. In addition, the Planet opinion cites with approval
Fremont Indem. Co. v. New England Reinsurance Co., 168 Ariz. 476, 815 P.2d 403
(1991), a case which, we concede, appears to support squarely Old Republic’'s
position in the instant appeal. It might be possible for us to distinguish Planet, but
we do not stop to make the attempt. It is sufficient for our purposes that Planet
appears inconsi stent with State Farm, and we do not feel at liberty to apply Arditi to
the total exclusion of the State Farm reasoning.
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The case which appears to usto be consistent with both Arditi and State Farm
and which pointsin Bar Plan’sdirection, is Smith v. Wausau Underwritersins. Co.,
977 SW.2d 291 (Mo. App. 1998). In this case, both policies contained excess-type
other-insurance clauses, but the Wausau policy washeld to prevail, on theground that
it was an umbrella policy, while the other policy at issue was a primary policy. The
other policy, issued by Allied Mutua Insurance Company, did contain an excess
clause, but, in the view of the Court, this clause did not convert the Allied Mutual
policy from a primary policy into an excess policy.

In the case at bar, the Bar Plan and Old Republic policies are both primary in
theordinary sense, at |east with respect to the generality of claims. Inthe case of acts
or omissions committed before the inception of the Bar Plan policy, however, the
policy ismorelike atrue excess or umbrellapolicy than aprimary policy. Thisclass
of claimsisexpressly carved out, and Bar Plan did not undertake to provide primary
coveragefor it. Thepolicy does cover acts and omissions committed in the past, but
it provides only excess coverage for these past acts. Thisis not a standard excess
clause, and it isnot indistinguishable in meaning and effect from the standard excess
clause contained in the Old Republic policy. Thisdifferenceisimportant because it
underscoresadifferencein theintent of thetwo policies. When aseemingly primary
Insurance policy contains astandard excess clause, the Missouri courtsinterpret this
clause not as an expression that the policy asawholeis an excess policy, but ssmply
as an attempt on the part of aprimary insurer to reduceitsliability. Theinstant case
isnot so simple. The Bar Plan policy provides, in general, primary insurance, but it
IS excess only as to acts or omissions that occurred before its inception. This
provision stands in contrast to the Bar Plan policy’s pro rata clause for current
transgressions.

This opinion may seem tortured to the reader. We have attempted to pick a
path among the Missouri cases and the concepts discussed in them. Our holding is
merely aprediction, but we hope it is better than aguess. In our view, the Supreme
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Court of Missouri would uphold the Bar Plan clause. The two clauses are not
mutually repugnant, and Old Republicisliablefor the entire claim, it being conceded
that the claim is within the limits of the Old Republic policy.*

V.

As to Count | (whether the Old Republic policy remained in effect after
September 30, 1991), the Bankruptcy Court held against Old Republic, and the
District Court reversed. We now reverse the judgment of the District Court, and
remand the caseto that Court with directionsto enter an order affirming thejudgment
of the Bankruptcy Court.

As to Count Il (whether the two other-insurance clauses cancel each other
out), both the Bankruptcy Court and the District Court held the clauses mutually
repugnant, with the result that Old Republic and Bar Plan were required to provide
coverage pro rata. We have held to the contrary, believing that Old Republic
provides sole coverage as to the claim involved in this case. This judgment is
reversed, and the case remanded to the District Court for further proceedings
consistent with this opinion.

It isso ordered.

*0ld Republic, which prevailed on thisissuein the Bankruptcy Court and the
District Court, requests pre-judgment interest on the award made to it. Because we
are concluding that Old Republic is solely liable, and are reversing the judgment in
itsfavor, the propriety of anaward of pre-judgment interest to Old Republicisamoot
guestion. We therefore do not addressiit.
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