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PER CURIAM.

May Company has submitted an expedited appeal of a preliminary injunction
that, withlimited exceptions, barsM ay fromadvertising and selling women'sclothing
under its new label entitled "be." May, which operates eleven department stores
nationwide, introduced the "be" clothing linein June 2002 to target women aged 18
to 30. Bebe Stores, an upscal e clothier with acustomer base of women aged 19 to 30,
sued May for trademark infringement, unfair competition, and trademark dilution, and



also sought a preliminary injunction. The District Court! granted the injunction and
required Bebeto post abond of $3 million. We affirm theinjunction and remand for
reconsideration of the amount of the bond.

May's appeal concernsthreeissues: thevalidity of Bebe's mark, the likelihood
of confusion between Bebe's mark and the "be" mark, and the amount of the
injunction bond. Having carefully reviewed the District Court's decision for clearly
erroneous factual determinations and for errors of law, we have found none. See
United Indus. Corp. v. Clorox Co., 140 F.3d 1175, 1179 (8th Cir. 1998). Withregard
tothevalidity of the Bebe mark, therecord containssufficient evidence, including the
testimony of Bebe's founder and the registration of the Bebe mark with the United
StatesPatent and Trademark Office, to support the District Court'sfinding that " bebe"
isan arbitrary mark. SeeFirst Bank v. First Bank Sys., Inc., 84 F.3d 1040, 1044 (8th
Cir. 1998) (explaining that, under 15 U.S.C. § 1115(b), registration of mark is prima
facie evidence of validity). Asfor likelihood of confusion, the similarities between
the respective names, logos, clothes, and customer bases of "be" and Bebe, together
with Bebe's evidence of actual confusion, provide amplejustification for the District
Court's decision. Although Bebe did not introduce survey evidence, the live
testimony of Bebe's employees and of a confused Bebe shopper were compelling
enough to demonstrate the likelihood of actual confusion. We discern no clear error
in any of the District Court's findings of fact. Having concluded that the District
Court's analysis under the framework of Dataphase Systems, Inc. v. C L Systems,
Inc., 640 F.2d 109, 114 (8th Cir. 1981), did not result in an abuse of discretion, we
affirmtheinjunction. See8th Cir. R. 47B. Thecaseisremanded totheDistrict Court
for further proceedings.

TheHonorable CatherineD. Perry, United States District Judgefor the Eastern
District of Missouri.
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On remand, we direct the District Court to reconsider its setting the injunction
bond at $3 million. Althoughitsorder stated that it believed the cost of theinjunction
to May is much less than the $30 million that May claims, the District Court did not
make any other findings in this regard nor did it give reasons for selecting the $3
million amount. We are not instructing the District Court necessarily to increase the
amount of the bond, but the District Court should do so if upon reconsideration its
additional findings of fact lead to the conclusion that a larger amount would be

appropriate.
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