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HANSEN, Circuit Judge.

Armed with aknife, Jeremy Coyle entered acar occupied by a mother and her
ten-month-old daughter and made the mother drive them from Missouri to Arkansas.
When the car experienced mechanical difficultiesalong theway, Coyleushered them
into another stolen car and continued driving. He released them in Arkansas.

Coyle was apprehended and pleaded guilty to two counts of kidnaping, in
violation of 18 U.S.C. § 1201(a)(1) (Counts | and I1); one count of carjacking, in
violation of 18 U.S.C. § 2119 (Count I11); and one count of transporting a stolen car



In interstate commerce, in violation of 18 U.S.C. § 2312 (Count 1V). The district
court! sentenced him to concurrent prison terms of 135 months on Counts | through
11 and 120 months on Count 1V, and concurrent five-year terms of supervised
release.

On appeal, Coyle challenges two of the district court's Sentencing Guidelines
calculations to which he objected below. For the following reasons, we affirm.

Coyle'sadjusted offense level for Count | (kidnaping the mother) was twenty-
five. His base offense level was twenty-four under U.S. Sentencing Guidelines
Manual 82A4.1(a) (2001), he received a two-level enhancement under USSG
§2A4.1(b)(3) for using a dangerous weapon, and he received a one-level reduction
under USSG 82A4.1(b)(4)(C) for releasing the victim within twenty-four hours.

Coyle's adjusted offense level for Count |1 (kidnaping the baby) was twenty-
seven. The calculations were the same asfor Count I, except that he also received a
two-level enhancement under USSG 83A1.1(b)(1) because the ten-month-old child
was a vulnerable victim.

For Count Il (the carjacking), the robbery Guideline was applied, see USSG
App. A, and Coyle'sadjusted offenselevel wasthirty-two. Hisbase offenselevel was
twenty under USSG 82B3.1(a), he received a four-level enhancement under USSG
§2B3.1(b)(2)(D) for using adangerousweapon, hereceived afour-level enhancement
under USSG 82B3.1(b)(4)(A) for abducting a person to facilitate commission of the
offense or to facilitate escape, he received a two-level enhancement under USSG
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§2B3.1(b)(5) becausetherobbery offense"involved carjacking," and hereceived the
two-level vulnerable-victim enhancement due to the child victim.

Coyl€'s adjusted offense level for Count 1V (transporting the stolen vehicle)
was twelve. Applying the Guideline for offenses involving stolen property, see
USSG App. A, hisbase offense level was six under USSG §2B1.1(a), he received a
four-level enhancement under USSG §2B1.1(b)(1)(C) becausethevalue of thestolen
car was between $10,000 and $30,000, and he received the two-level vulnerable-
victim enhancement.

Under the grouping rules, Count | (kidnaping the mother) and Count |
(carjacking) were grouped together because the kidnaping embodied conduct--
abduction--that formed the basis of an enhancement to the offense level for the
carjacking.? See USSG §3D1.2(c). The offense level for that group, Group 1, was
thirty-two because the carjacking count within that group had the higher adjusted
offense level. See USSG §83D1.3(a). Count Il (kidnaping the infant) and Count IV
(transporting the stolen car in interstate commerce) were not grouped together
because they did not involve the same victim, see USSG 83D1.2(a)-(b), the
embodied-conduct rule did not apply to them, see USSG 8§3D1.2(c), and they were
specifically excluded from being grouped under theruledealing with aggregateharm,
see USSG 83D1.2(d). Under the grouping rules, however, each of those two counts
wastreated asaseparate " single-count group”--an oxymoron that resultsfrom USSG
83D 1.2, comment. (n.7)--for the purpose of determining any additional punishment.

The combined offense level for Group 1 (consisting of Counts | and I11) was
then enhanced by one level, to thirty-three, pursuant to the following calculations:

2The presentence report (PSR) noted that Count 111 could have been grouped
with either Count | or Count I, but the outcome would have been the same. (PSR
140.)



Group 1 was assigned one "unit;" Group 2, the single-count group consisting of
Count |1, wasassigned a"half-unit" because it was between fiveand eight levelsless
serious than Group 1, the group carrying the highest offense level; and Group 3, the
single-count group consisting of Count IV, wasdisregarded--that is, it added nothing
to the combined offense level--because it was nine or more levels less serious than
Group 1. See USSG 83D1.4(a)-(c). Coyle's offense level for Group 1 (the group
containing Counts | and 111) was increased by one level because one-and-a-half
"units' resulted from the grouping. Finally, Coyle received athree-level reduction
for acceptanceof responsibility, see USSG 83E1.1(a)-(b), reducing histotal combined
offense level to level thirty.

First, Coyle argues that the district court engaged in impermissible double-
counting by applying thevulnerable-victim enhancement both to the adjusted of fense
level for Group 1 (by virtue of the enhancement having been applied to one of the
grouped counts, the carjacking) and to the adjusted offense level for Count |1/Group
2 (the single-count group consisting of the kidnaping of the baby). "'Doublecounting
occurs when one part of the Guidelines is applied to increase a defendant's
punishment on account of akind of harm that has already been fully accounted for by
application of another part of the Guidelines." United States v. Hawkins, 181 F.3d
911, 912 (8th Cir.) (quoted source omitted), cert. denied, 528 U.S. 981 (1999).

We conclude that this alleged error is harmless. If the enhancement had not
been applied to Count |1 to avoid double-counting, its adjusted offense level would
have been twenty-five. Group 2 still would have been assigned a™half-unit" because
it would still have been between five and eight levels less serious than Group 1, and
Coyle'stotal offense level would have remained the same.



Coyle arguesin the alternative that if the enhancement was properly applied
in both instances, then Count Il had to be grouped with Count Il under the
embodied-conduct rule of 83D1.2(c). We again conclude that this alleged error did
not affect Coyle's sentence. Asthe PSR noted, if Count 111 had been grouped with
Count Il rather than Count |, the outcome would have been the same. The adjusted
offense level for that two-count group would have remained thirty-two, Count |
standing alone as a single-count group would have been assigned a "half-unit"
because it would have been between five and eight levels | ess serious than the two-
count group, and Coyle'stotal offense level would have been the same.

Coyle presented these double-counting and grouping arguments in his brief.
At oral argument, however, he advanced the argument that the district court erred in
applying the vulnerable-victim enhancement to Count |11 because the baby was not
avictimof thecarjacking. Werespectfully declineto consider thisargument because
it differs significantly from the approach taken in the brief. See Robertsv. Francis,
128 F.3d 647, 650 n.3 (8th Cir. 1997); Universal Towing Co. v. Hartford Fire Ins.
Co., 421 F.2d 379, 381 (8th Cir. 1970). Coyle'sbrief mentioned his position that the
baby was not avictim of the carjacking twicein passing (Appellant'sBr. at 7, 9), only
as a very minor subset of his seven-page double-counting argument (id. at 7-13).
Whether the baby was a victim of the carjacking is a different issue than whether
double-counting occurred. If Coylewanted usto consider as a stand-alone argument
whether the baby was a victim of the carjacking, that argument should have been
presented as such inthe brief, supported by citationsto legal authority. Because that
was not done, we decline to address the argument.

Second, Coyle argues that the district court erred as a matter of law by
enhancing Counts | and |1 under USSG §2A4.1(b)(3) for using a dangerous weapon
because he merely brandished or displayed the knife. To "use" a weapon in this



context means to do more than possess, brandish, or display it. See USSG §2A4.1,
comment. (n.2); USSG §1B1.1, comment. (n.1(f)). Our review is de novo. See
United States v. Smotherman, 285 F.3d 1115, 1116 (8th Cir. 2002) (district court's
application and construction of Guidelines are reviewed de novo).

The mother testified under oath at sentencing that when Coyle entered her car,
he had a knife in his left hand which he placed on her leg and said, "don't say
anything, just drive." When they stopped at a gas station and she balked at leaving
the car to pump gas, Coyle pointed the knife at her infant daughter and said, "you
don't care about her either, you don't care about your daughter?' Asaresult of this
implied threat, she agreed to pump the gas. (Sent. Tr. at 5-7.) The district court
credited the mother's testimony. (Id. at 16.)

Although there are no cases in this circuit addressing a 82A4.1(b)(3)
enhancement, the enhancement for using adangerousweapon under 82B3.1(b)(2)(D)
Ispremised onidentical conduct. See USSG §82A4.1, comment. (n.2); USSG §2B3.1,
comment. (n.1). In the context of a §2B3.1(b)(2)(D) enhancement, we have
previously held that placing aknife against aperson'sthroat to facilitate cooperation
with arobbery constitutes use of a dangerous weapon. See United Statesv. ElKkins,
16 F.3d 952, 953-54 (8th Cir. 1994). Likewise, we conclude that Coyle's holding a
knife against the mother's leg to facilitate her cooperation with the carjacking
constitutes use of a dangerous weapon. Our conclusion is reinforced by Coyle's
subsequent act of pointing the knife at the baby to secure the mother's cooperation.

V.

For the reasons stated above, we affirm the judgment of the district court.
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