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On April 19, 1999, Jerome Mozee was shot and killed by two Des Moines
police officers, Joseph Morgan and Terry Mitchell. Mr. Mozee' sestate sued the City
of Des Moines and the officers, aleging that the officers used excessive force while
pursuing and attempting torestrain Mr. Mozeeinviolation of 42 U.S.C. 8§ 1983. Both
officers moved for summary judgment on the basis of qualified immunity. The
District Court denied these motions. The United States Supreme Court then decided
Saucier v. Katz, 533 U.S. 194 (2001). After this case was decided, the officersfiled
a joint supplemental motion for summary judgment, again based on qualified
immunity.! They argued that Saucier clarified theapplicability of qualified immunity
to excessive-force claims, and that according to that decision, the Court should
determinethat their actionsand beliefswerereasonabl e under the circumstances, and
that qualified immunity applied. Additionally, the officers argued that any disputed
factual issues no longer existed, and that the Court should grant summary judgment
in their favor. The District Court denied this motion. The officers appeal.

The officers present three arguments on appeal: first, that the District Court
erred by failing to hold that they were entitled to qualified immunity because their
belief that Mr. M ozee was armed wasreasonabl e, though mistaken; second, that there
are no longer any material factual disputesin the record because of the testimony of
apolice-procedure expert, Frank Saunders; and third, that the District Court erredin
failing to evaluate each of the qualified-immunity claims of the officersindividually.
We affirm the decision of the District Court. We do so primarily because differences
in the two officers' testimony about what happened during the crucial last moments
of their encounter with Mr. Mozee raise a genuine issue of material fact about the
reasonabl eness of what the officers did.

This case has been transferred from the Hon. Charles R. Wolle, United States
District Judge for the Southern District of lowa, to the Hon. Ronald E. Longstaff,
Chief Judge of that Court.
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Thefollowing description of the eventsleading to Mr. Mozee' sdeath is based
on undisputed facts. Thedisputed factual issuesare morefully examined later in our
discussion. Around midnight on April 19, 1999, Mr. Mozee was involved in a car
accident on theriver bridge on Southeast 14th Street in Des Moines, lowa. After the
accident, hegot out of hiscar and was seen attempting to assault the femal e passenger
of the other vehicle involved in the accident. At this time, Officers Morgan and
Mitchell were riding in a jail wagon near this location. Information about the
accident and the altercation was broadcast over the police radio. The following
information was transmitted:

Attention all officers. The subjects are now at Southeast 14th on the
river bridge, Southeast 14th on the river bridge. There'sablack male
adult beating afemale, and he's 1032 with a handgun.?

Hearing Trans. 28. The officers responded to the dispatcher’s call.

When they arrived at the scene, the officers saw Mr. Mozee running north on
the bridge. Both officers got out of their vehicle and began pursuit of Mr. Mozee.
They both drew their weapons and chased him into an unlit field located close to the
river bridge. Both officers continuously commanded Mr. Mozee to show them his
hands. He did not do so. Following his pursuit in the field, Mr. Mozee stopped,
turned to face the officers, and looking directly at Officer Mitchell, uttered

1032 is a common police code used in some parts of the country to inform
officers that a suspect is armed. According to Officer Morgan’s testimony, this
indicates that the suspect is carrying an automatic weapon. J.A. 54.
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obscenities. J.A. 60. The officers fired their weapons seven times, killing Mr.
Mozee.> He was not armed.

We review the denial of a motion for summary judgment based on qualified
immunity de novo. Vaughn v. Ruoff, 253 F.3d 1124, 1127 (8th Cir. 2001). Our
review islimitedto questionsof law. Wewill affirmthe denial of summary judgment
on the issue of qualified immunity if a genuine issue of material fact exists whether
areasonable officer could have believed hisactionsto be lawful. Inthe present case,
the officerscontend that there are no genuineissues of material fact. Wedisagreeand
affirm the District Court’s decision.

The Supreme Court in Saucier v. Katz, 533 U.S. 194 (2001), recently clarified
the manner in which acourt should analyze a summary-judgment motion onthebasis
of qualified immunity in the context of an excessive-force claim. In Saucier, the
Court stated that the first question that should be considered is whether: “[t]akenin
thelight most favorableto the party asserting theinjury, do the facts alleged show the
officer’s conduct violated a constitutional right?’ Saucier, 533 U.S. at 201. If there
Isno constitutional violation, then the grant of summary judgment based on qualified
immunity is appropriate. |If the court determines that a constitutional right was
violated, then the Court stated that the next question that should be considered is
“whether the right was clearly established.” Id.

Graham v. Conner, 490 U.S. 386 (1989), established that forceis “contrary to
the Fourth Amendment” if that force is “excessive under objective standards of
reasonableness.” Saucier, 533 U.S. at 201-02. However, in Saucier, the Court went

3Mr. Mozee was shot once in the palm of his hand, fivetimesin his chest, and
one bullet did not enter Mr. Mozee' sbody. Hearing Trans. 37, 43-44.
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on to state that the law must clearly put the officer on notice that his actions are
unreasonable. Id. at 202. If thelaw does not do so, and the officer reasonably (even
If wrongly) believesthat hisconduct isreasonabl e under the circumstances, summary
judgment based on qualified immunity isappropriate. Qualified immunity can apply
eveninthe caseof an officer’ smistaken belief, if that belief isreasonable. 1d. at 206.

Saucier was decided after the District Court denied the officers first motions
for summary judgment. I1n denying those motions, the Court determined that because
Officer Mitchell and Officer Morgan had given inconsi stent testimony regarding the
events leading to Mr. Mozee' s death, material questions of fact existed with regard
to the reasonableness of their actions. Therefore, summary judgment was
inappropriate. The Court specifically listed eight issuesin dispute:

what information was dispatched to the defendant officers
about theincident involving M ozee; what information was
reported to the defendant officers at the incident scene;
who reported the information to them; what words were
exchanged between Mozee and the defendant officers;
what distances separated M ozee and each of the defendant
officers while he fled and when he stopped and turned;
whether M ozee comported himself asif hewas concealing
aweapon; whether M ozee stopped and turned towards the
officers in a shooting stance; and whether either or both
officers saw afirearm or believed Mozee had afirearm.

Applt. Addendum 3-4.

Later, when ruling on the officers supplemental motion for summary
judgment, the District Court had the benefit of Saucier. The Court analyzed the
applicability of qualified immunity by using the two-part inquiry established in
Saucier. Itfirst determined that if all factual disputes wereto beresolved in favor of
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the person alleging the injury, Mr. Mozee, then a constitutional right was violated,
namely the constitutional guarantee of freedom from unreasonable seizures. Applt.
Addendum 8. The Court then proceeded to the second part of the inquiry, whether
this right was clearly established, and more specifically, whether the officers had
notice that their conduct, the fatal shooting of an unarmed suspect, was unlawful
under the circumstances presented in this case.

The law is clear that when a police officer is in pursuit of a suspect, force,
including deadly force, may sometimes be used to apprehend that suspect. See
Tennesseev. Garner, 471 U.S. 1 (1985).

[1]f the suspect threatensthe officer with aweapon or there
IS probable cause to believe that he has committed acrime
involving the infliction or threatened infliction of serious
physical harm, deadly force may be used if necessary to
prevent escape, and if, where feasible, some warning is
given.

Id. at 11-12. However, under the Fourth Amendment, this force may not be
excessive. Graham, 490 U.S. at 397. Any force used by a police officer must be
“objectively reasonableinlight of thefactsand circumstances confronting [him] .. ..”
1d. (internal quotations omitted). Because the reasonableness of the officers’ beliefs
and actions are dependent upon Mr. Mozee' s actionsin the unlit field, we begin our
discussion by examining the facts in the record before this Court.

Indenying theofficers' first motionsfor summary judgment, the District Court
noted eight issues in dispute. We do not believe that all of these issues merit a
thorough discussion. We will not discuss the disputes concerning what information
the officers heard broadcast over the police radio, the verbal warnings that the
officers received when they arrived at the scene, and who provided these warnings.
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It seemslikely that these discrepancies are minor and immaterial. Wewill focus our
discussion, instead, on the actions taken by the officers and Mr. Mozee whilein the
unlit field, immediately before the shooting.

When the officers began their pursuit of Mr. Mozee, they were some distance
behind him.* Both officers testified that at no time while they were pursuing Mr.
Mozee werethey ableto see hisright hand. Officer Morgan testified that Mr. Mozee
was running “with hisright hand hidden in the front of hispants.” J.A.57. Officer
Morgan was on Mr. Mozee's left-hand side during the pursuit. He stated that
although he was unable to see Mr. Mozee' s right hand while chasing him, he might
have seen hisright arm. J.A.57. Officer Morgan also testified that Mr. Mozee was
wearing a coat, but that the coat was open. J.A. 57. The description that Officer
Morgan providedisconsi stent with themanner inwhich anindividual would comport
himself if he were trying to conceal aweapon.

Officer Mitchell asotestified that hewasunableto seeMr. Mozee' sright hand
whilethey werein pursuit of himintheunlit field. Officer Mitchell wasalso on Mr.
Mozee' sleft-hand side and approximately twenty feet behind him during the chase.
JA. 93. However, his description of Mr. Mozee varies somewhat from the
description offered by Officer Morgan. J.A. 94. Officer Mitchell testified that Mr.
Mozee's coat was closed while he was running, although it was not zipped. He also
stated that Mr. Mozee had the jacket “pushed across his body,” and his left hand
looked likeit washolding hisjacket. J.A.94. Hetestified that hedid not know if “he

“Various distances were provided by the officers. These should be more
closely examined during the trial on the merits.

>Officer Mitchell testified that at one point while he was chasing Mr. Mozes,
he was around twelve feet behind him. He testified that he chose to slow down in
order to maintain a safe distance.
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actually had the coat in hishand . . . to keep it closed, or if it wasjust hisarm, by the
nature of how he had it, was keeping his other arm underneath the jacket.” J.A. 94.

Whileinthefield, the officers continuously instructed Mr. Mozee to show his
hands. Officer Morgan testified that he yelled “let me see your hands’ throughout
the pursuit. J.A. 58. Officer Mitchell testified that not only did he instruct Mr.
M ozee to show him his hands, he also stated, “[i]f you don’t get on the ground, I'm
going to shoot you,” when hewas approximately twel vefeet behind Mr. Mozee. JA.
66. Moreover, Officer Mitchell indicated that he al so might have used some profanity
whileinthefield. Officer Mitchell acknowledged that Mr. Mozee did not make any
verbal threats toward him at this time.

Therecord does not indicate a specific time during the pursuit when the verbal
threats were made by Officer Mitchell or when the derogatory term was used. J.A.
67. Additionally, when Officer Morgan was asked whether Officer Mitchell used any
profanity during Mr. Mozee' s pursuit, Officer Morgan stated that he could not recall
whether any such languagewasused. J.A.58. Becauseit isdisputed whether Officer
Mitchell actually threatened or cursed at Mr. Mozee whilein thefield, and if he did
use such language, at what point it occurred, we believethat the District Court should
submit thisissueto ajury. A closer examination of these facts could provide some
explanation for Mr. Mozee's use of profanity toward Officer Mitchell, and help
determine what level of threat Mr. Mozee actually posed to the officers.

At the end of the chase, Mr. Mozee stopped and turned toward the officers.
The manner in which heturned seemsto usto be the most important fact in the series
of eventsthat led to Mr. Mozee' sdeath, asit reveal sthe most about thelevel of threat
he posed to the officers.

Officer Morgan testified that when hewas approximately fifteen to twenty feet
behind Mr. Mozee, Mr. Mozee slowed, stopped, reached into his waistband, turned
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around in a “Weaver stance,”® and said to Officer Mitchell, “Fuck you,
motherfucker.” J.A. 60. He further testified that he saw a black, medium-sized
handgun, with a black barrel. When questioned about Mr. Mozee's stance when
turning, Officer Morgan originally testified that he saw the handle of the gunin Mr.
M ozee’ swaistband, and that when Mr. M ozee stopped and turned, thegunwasin his
right hand. At that time, Officer Morgan could not recall what Mr. Mozee was doing
with hisleft hand. He stated, “I don’t know if he had a second hand on there or not.”
J.A.108. However, Officer Morgantestified at hisdeposition that “[a] stime goeson,
when | have time to think about it, there [were] the two hands that came up on the
gun.” J.A.62. Officer Morgan then fired hisweapon four times. Hetestified that he
believed Officer Mitchell fired first, but that Mr. Mozee never fired. J.A. 63.

Officer Mitchell also described the manner in which Mr. Mozee stopped and
turned toward the officers. The detailsthat he provides differ somewhat from those
described by Officer Morgan. Officer Mitchell testified that when Mr. Mozee
stopped and turned, he was approximately twenty-five feet away. In his initia
statement, Officer Mitchell described the manner in which Mr. Mozee turned by
simply saying, “ashisarmswere coming out, | just shot.” J.A. 73. However, Officer
Mitchell later testified that when Mr. Mozee turned and squared off to him, Mr.
M ozee had hisright hand at hiswai stband and was*“ grabbing at [ something] from his
waistband.” J.A. 65. Officer Mitchell stated that after Mr. Mozee reached into his
wai stband, he “came out in atwo-handed shooting stance,” and that hisarms “were
not in any position other than coming out at me in ashooting position.” J.A. 65, 73.

Though each officer testified that Mr. Mozee turned around in a shooting
stance, their testimony is not consistent. In Officer Morgan’s initial statement, he
testified that Mr. Mozee had only one hand on the gun. Additionally, Officer

®Officer Morgan indicated that Mr. Mozee' s hands were clasped together and
held directly straight out in front of his body.
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Mitchell initially stated that he shot at Mr. Mozee as Mr. Mozee's arms were
extending. Officer Mitchell also testified that he could not stateif Mr. Mozee' sarms
were fully extended when he fired upon Mr. Mozee. The officers attorney
recognized these inconsistencies at the hearing to reconsider the summary judgment
motion, though he characterized theseas“minor . . . [in] nature.” Hearing Trans. 33.
Hestated, “there may be somedlight differences asto what they actually saw interms
of the nature and the extent of the movement, either how quick it was, what hand was
moving in what direction, whether it was coming up, [or] whether it was going down

..." Hearing Trans. 32-33. Moreover, thereis evidence that Mr. Mozee was shot
by the officersinthe paim of hishand. Hearing Trans. 37. That isdifficult to square
with the alleged “Weaver” or shooting stance described in each of the officers
testimony.

The officers also contend that there are no longer any disputed factual issues
because of thetestimony of Frank Saunders, apolice-procedureexpert. Mr. Saunders
testified that, with the exception of firing upon Mr. Mozee, the officers acted
correctly given the circumstances with which they were presented. However, Mr.
Saunders also stated that the use of force by the officers was “totally unwarranted.”
JA. 178. Although he testified that both officers gave an almost “mirror
image . . . description of a stance that’s taught to police on aregular basis,” he also
acknowledged the variation in the officers’ testimony asto the manner in which Mr.
M ozee turned to face the officers. When asked about the accuracy of the events that
led to the fatal shooting of Mr. Mozee, he stated,

| would agree with everything except I'm not sure | can
interpret what you're saying with his arm outreached.
There's been different descriptions even between the two
officers as to his movements, but he did stop and turn. In
other words, he did not continue to flee.
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JA. 170. Mr. Saunders also suggested that the officers' belief that Mr. Mozee was
armed was not objectively reasonable under the circumstances. He stated that the
situation *had not reached the point of using deadly force,” and that the officers made
a" subj ective decision based on something they thought they saw but, in actuality, did
not.” J.A.179. Therefore, wedisagreewiththeofficers argument that Mr. Saunders
served to clarify any or all disputed factual issuesin their favor.

The two appellant officers also argue that their cases should be analyzed
separately, so far asthe issue of qualified immunity isconcerned. Thisof courseis
true. All of thefactsin the summary-judgment record that will be admissible at trial
need to be considered with respect to each officer’s clam of qualified immunity.
This does not mean, however, as appellants seem to think, that in considering the
position of Officer Mitchell, for example, only hisversion of eventsisto be looked
to. The jury will presumably hear both officers versions of events, and consider
them asto both defendants. In general, the chancethat an unimpeached witness, even
an interested one, will be disbelieved is not enough to defeat a motion for summary
judgment. Here, however, thereareinternal contradictionswithin one of theofficers
testimony, as well as some contradictions between the two officers’ testimony. In
addition, there is some physical evidence inconsistent with the defendants’ account
of the incident, and the expert testimony of the police-procedure expert. All of this
evidence should be considered, and we have considered it, with respect to each
defendant. After doing so, we are convinced, for the reasons previously given, that
they were not entitled to judgment as a matter of law on the issue of qualified
immunity, and that the District Court correctly denied their motion for summary
judgment.

Because of theinternal discrepanciesand variationsintheofficers' testimony,
among other things, there remain factual issues in dispute that prohibit a grant of
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summary judgment. The current record does not conclusively establish the
reasonableness of the officers actions or beliefs. Therefore, we agree with the

District Court that summary judgment on the basis of qualified immunity is
Inappropriate. We affirm.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.
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