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BOWMAN, Circuit Judge.

Brian Kinder filed ahabeas petition in the District Court? alleging nearly forty
grounds for relief. The court denied the petition and granted a certificate of
appeal ability (COA) on twenty-one of those issues. Kinder appeals and we affirm.

TheHonorable Andrew W. Bogue, United States District Judgefor theDistrict
of South Dakota, sitting by designation.

*The Honorable E. Richard Webber, United States District Judge for the
Eastern District of Missouri.



A jury convicted Kinder of the December 22, 1990, rape and first-degree
murder of Cynthia Williamsin Jefferson County, Missouri, and he was sentenced to
death. Heappealed. HisMissouri Supreme Court Rule 29.15 post-convictionmotion
wasdenied after an evidentiary hearing. Hisappeal fromthat denial was consolidated
with his direct appeal in the Missouri Supreme Court. That court rejected Kinder's
arguments and affirmed the conviction, the sentence, and the denial of post-
conviction relief. State v. Kinder, 942 SW.2d 313 (Mo. 1996) (en banc), cert.
denied, 522 U.S. 854 (1997).

Kinder then sought relief in the District Court under 28 U.S.C. § 2254 (1994
& Supp. 1V 1998), asamended by the Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214. The court considered
Kinder's arguments and addressed each one thoroughly and at length, ultimately
denying § 2254 relief. Before usnow arethetwenty-oneissues on which the District
Court granted aCOA. To bring some order to our opinion, we discuss the claims by
categories we have chosen. But initially we will restate briefly the scope of our
review since AEDPA.

|. Standard of Review

The relief Kinder seeks will not be granted on any claim "adjudicated on the
meritsin State court proceedings unless the adjudication of the claim. . . resulted in
a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States."*
28 U.S.C. § 2254(d)(2). Our first step, then, in evaluating a challenge to the state

3Kinder does not contend that any of theissues heraiseswere not " adjudicated
onthe meritsin State court proceedings." TheMissouri Supreme Court addressed all
the issues raised herein its disposition of the consolidated appeal. We will refer to
that court'sanalysisin both the direct and the post-conviction appeal s, depending on
the issue raised and in which appeal the court considered it.
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court'sapplication of thelaw isto determinewhat, if anything, the Supreme Court has
said on the subject.* From there, we proceed to take acareful ook at the decision of
the state court. That decision will be viewed under AEDPA as "contrary to" clearly
established federal law if the state court has applied arule that directly contradicts
Supreme Court precedent or has reached aresult opposite to a result reached by the
Supreme Court on"materially indistinguishable" facts. Williamsv. Taylor, 529 U.S.
362, 405 (2000) (concurring opinion of O'Connor, J., for the Court). As for an
"unreasonabl e application” of thelaw, wemust remember that unreasonableisnot the
sameasincorrect. Penry v. Johnson, 121 S. Ct. 1910, 1918 (2001). The state court's
application might be erroneous, in our "independent judgment,” yet not
"unreasonable." Williams, 529 U.S. at 411.

The factual findings of the state court also may be challenged in a § 2254
petition, but they are subject to an even more deferential review. Relief may be
granted if the state court adjudication "resulted in a decision that was based on an
unreasonabl e determination of thefactsin light of the evidence presented inthe State
court proceeding.” 28 U.S.C. § 2254(d)(2). Factual findings by the state court "shall
be presumed to be correct,” a presumption that will be rebutted only "by clear and
convincing evidence." Id. § 2254(e)(1).

“Thereisasuggestionin Williamsv. Taylor, 529 U.S. 362 (2000), "that state-
court decisions that unreasonably extend a legal principle from [Supreme Court]
precedent to a new context where it should not apply (or unreasonably refuse to
extend alegal principle to anew context where it should apply) should be analyzed
under 8 2254(d)(1)'s 'unreasonable application’ clause." 529 U.S. at 408. It was
unnecessary for the Court to decide the question in Williams, so it was reserved for
another day. For therecord, we note that Kinder makes no such arguments on any of
his COA issues.




Mindful of these standards, we consider Kinder's arguments on appeal.”> As
ever, wereview any factual findings of the District Court for clear error and consider
legal issues or mixed questions of law and fact de novo. See Dye v. Stender, 208
F.3d 662, 665 (8th Cir. 2000).

[1. Pretrial and Jury Selection Issues
A. Trial Judge's Failure to Recuse

For his first issue, Kinder asserts that Judge Earl Blackwell of the state trial
court should have disqualified himself astrial judge, as Kinder requested before the
trial began. The judge was running for reelection around the time of the trial. On
March 31, 1992, six daysbefore Kinder'strial wasto begin, thejudge announced that
he was switching political parties and issued this press release, dated "FOR
RELEASE 5:00 P.M. MARCH 31st." and signed by the judge, which we quoteinits
entirety:

When asked why he had filed on the Republicanticket Blackwell,
who served 16 years (1958-1974) in the Missouri Senate asaDemocrat,
said, "Republican? Democrat? Who givesadamn? | once heard aman

°The federal courts may consider a prisoner's § 2254 petition "only on the
ground that heisin custody in violation of the Constitution or laws or treaties of the
United States." 28 U.S.C. § 2254(a). In his brief, Kinder has shown atendency to
blur the line between mere errors of statelaw and errorsof constitutional dimension.
It occursto usthat anumber of Kinder's claims, as presented, may not be cognizable
in afederal habeas petition and should not have been included in the COA. See 28
U.S.C. § 2253(c)(2) (Supp. IV 1998) ("A certificate of appealability may
issue . . . only if the applicant has made a substantial showing of the denial of a
constitutional right."). Because of thegravity of Kinder'ssituation, however, wewill
assume, as to the claimed trial errors where no constitutional right is plainly
implicated, that Kinder is alleging violations of his procedural due processright to
afair trial. SeeU.S. Const. amend. X1V, § 1.
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say 'Only politicians profit from politics; the people gain nothing'. That
man was Earl Blackwell, and | believe he was right. Anyway, good
judges cannot be politicians’.

"Why did | file as a Republican? Especially in a Democrat
stronghold such as Jefferson County? Some may say it's because| like
to live dangerously. But that's not the case," Blackwell said.

"Thetruthisthat | have noticed in recent yearsthat the Democrat
party places far too much emphasis on representing minorities such as
homosexuals, people who dont' [sic] want to work, and people with a
skinthat'sany color but white. Their reverse-discriminatory quotasand
affirmative action, in the work place aswell asin schools and colleges,
arerepugnant to me," Blackwell said. "I believethat aperson should be
advanced and promoted, in this life, on the basis of initiative,
qualifications, and willingnessto work, not simply on the color of hisor
her skin, or sexual preference.”

"While minoritiesneed to berepresented, or [sic] course, | believe
the time has come for us to place much more emphasis and concern on
the hard-working taxpayers in this country”, Blackwell said. "That
majority group of our citizens seemsto have been virtually forgotten by
the Democrat party."

Blackwell concluded, "Infeeling asl do, | am certainly not alone
inJefferson County. Many many people, formerly Democrats, havetold
me that they will no longer vote as Democrats. They say they have had
enough. And | have, too."

Kinder filed amotion for recusal with the court, noting that he, Kinder, was a
minority who was unemployed at the time of the crimes for which he was about to
stand trial. He argued that the judge's comments reflected a negative attitude toward
minorities and people who are not "hard-working taxpayers." The judge held a

hearing on April 2, 1992, and overruled the motion, stating:



The Court is not prejudiced against this defendant or any black
person in any degree. The Court, as a matter of fact and the Court's
record will show having served in the Missouri legislature for sixteen
years, that thereisno stronger believer in Constitutional rightsthan this
Court.

People get confused sometimeswhen you talk about group rights,
civil rights, or white rights or black rights or yellow rights, when they
start talking that way they lost me.

As far as this Court is concerned every individual and every
citizen of this country is absolutely entitled to their individual
Constitutional rightswhether they be yellow, red, white, black or polka-
dot. It doesn't make any differenceto this Court. A person isaperson
and anindividual isanindividual. | think people get off the track when
they start talking about color. But in so far as this Court is concerned
thereisno stronger defender of individual Constitutional rightsthanthis
Court and this defendant can rest assured and if he doesn't know it now
hewill know it after thetrial, | am sure. Thisdefendant can rest assured
there is no prejudice on the part of this Court. If thereis preudicein
any direction it is prgudice towards upholding each individual's
Constitutional rights, as | said whether the individual be white, black,
red, yellow or whatever, it doesn't make any difference to this Court.
Therefore the motion for recusal is overruled.

Partial Transcript of Proceedings at 3-4 (Apr. 2, 1992).

Kinder maintainsthat the District Court "deferred completely to the state court
adjudication of Kinder's clams' and "offers no explanation why it is not an
unreasonable application of federal law by the Missouri Supreme Court to hold that
ajudgewho claims minoritiesare not hardworking is not actual biase[sic], or hasthe
appearance of bias." Br. of Appellant at 5, 6. According to Kinder, because Judge
Blackwell was apparently or actually biased, clearly established law required him"to
recuse himself after issuing his pressrelease” because "[a] criminal defendant hasan



undisputed constitutional [due process] right to be tried before an impartial judge.”
Id. at 9.

There is no question that the law on judicial bias is clearly established: a
criminal defendant is constitutionally required to be tried before an impartial judge,
and the likelihood or appearance of bias, even in the absence of actual bias, may
prevent a defendant from receiving afair trial. See Taylor v. Hayes, 418 U.S. 488,
501 (1974); Inre Murchison, 349 U.S. 133, 136 (1955). But the District Court said
that Kinder did not "appear[] to assert that the Missouri courts decisions were
‘contrary to' or an ‘unreasonable application’ of clearly established Supreme Court
precedent." Memorandum and Order at 16. The court noted that in response to the
State’'sargument that no Supreme Court precedent supportsKinder's position, Kinder
countered that the question then became one to be contemplated under 8 2254(d)(2):
Was there an unreasonabl e determination of the facts? Although Kinder invokesthe
"contrary to" and the "unreasonabl e application of" law standardsin hisbrief in this
Court, Br. of Appellant at 9, he does not identify any authority to support the
arguments.® In view of the nature of this case, where the death penalty isinvolved,
wehave, out of an abundanceof caution, extensively surveyed United States Supreme
Court opinionsin thisareaand have come up with nothing that would even hint at an
unreasonable application of clearly established law based on the facts of this case,

°Kinder cites the decision in State v. Smulls, 935 S.W.2d 9 (Mo. 1996) (en
banc), cert. denied, 520 U.S. 1254 (1997), which applied Missouri's code of judicial
ethics, for the proposition that Judge Blackwell's press release created a conclusive
presumption of bias. The Missouri Supreme Court concluded that Smulls did not
require that result in Kinder's case. We will not presume to question the Missouri
Supreme Court's interpretation of Missouri state law. See Estelle v. McGuire, 502
U.S.62,67-68(1991) ("[I]tisnot the province of afederal habeascourt to reexamine
state-court determinationson state-law questions."); seealso Mannv. Thalacker, 246
F.3d 1092, 1096 (8th Cir. 2001) (noting that a state supreme court's decision
regarding that state's recusal statute "disposes of the question” of "[w]hether [the]
judge had a statutorily imposed obligation to recuse himself").
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much less any federal law that is"contrary to" the decision of the Missouri Supreme
Court. Kinder makes no allegation that Judge Blackwell had "a direct, personal,
substantial, pecuniary interest in reaching a conclusion against him in his case."
Tumey v. Ohio, 273 U.S. 510, 523 (1927). Likewise, Kinder's is not among the
"situations[that] have beenidentifiedinwhich experienceteachesthat the probability
of actual bias on the part of the judge. . . istoo high to be constitutionally tolerable,”
such as where the judge "has a pecuniary interest in the outcome" or where "he has
been the target of personal abuse or criticism from the party before him." Withrow
v. Larkin, 421 U.S. 35, 47 (1975); see dlso AetnaLife Ins. Co. v. Lavoie, 475 U.S.
813, 821 (1986) (" Certainly only inthe most extreme of caseswould disqualification
on [the basis of bias or prejudice by ajudge] be constitutionally required . . . .").

That leaves us with the question of whether the state court unreasonably
determined the facts when it declared that Judge Blackwell was not actually biased
and that hisimpartiality could not reasonably be questioned. The Missouri Supreme
Court noted the Rule 29.15 court's finding of no "racia bias in the conduct of the
underlying trial" and found that "the judge made no statement that could reasonably
be perceived as a threat to ignore the law in favor of his own policy preferences."’
Kinder, 942 SW.2d at 322. We agree thereis"little point in defending” the judge's
press release to the extent it could "be read to disparage minorities." Id. at 321. The
court determined, however, that when read in context, "the statements merely express
the trial judge's dissatisfaction with affirmative action and government entitlement
programs" and, as such, are political and not judicial. 1d. It might be that we (or
others) would independently find to the contrary on the question of bias or
appearance of bias. But these state-court findings are presumed correct, and Kinder
has not met his "burden of rebutting the presumption of correctness by clear and

"The Rule 29.15 hearing was conducted by a different judge—in fact, by the
judge who defeated Judge Blackwell in the election held just after Judge Blackwel |
switched parties.



convincing evidence." 28 U.S.C. 8§ 2254(e)(1). As with "reasonableness’ in
evaluating theapplication of clearly established law, that afederal habeas court might
believe the findings of the state court to be incorrect does not mean they are
unreasonable under § 2254(d)(2).2 Weaver v. Bowersox, 241 F.3d 1024, 1030 (8th
Cir. 2001).

We affirm the District Court's denial of habeas relief on Kinder's claim of
judicial bias.

B. Change of Venue

Kinder claims his due process right to afair trial was violated when the trial
court overruled hismotion for change of venue, which he sought for two reasons: (1)
pretrial publicity about the murder of Cynthia Williams and Kinder's arrest for the
crime and (2) the racial makeup of the population of Jefferson County, Missouri.
Kinder proposes that the denial of his motion resulted in a trial that was
fundamentally unfair and that the Missouri Supreme Court's adverse "decision is
contrary to established federal law or applied established federal law in an
unreasonable way." Br. of Appellant at 46. He details the pretrial publicity related
to the crime and contends that it was so prejudicial that it was "manifest error” to
deny the motion, citing Patton v. Yount, 467 U.S. 1025, 1031 (1984) (noting the
Court'sholdinginaprevious casethat "thetrial court'sfindingsof [juror] impartiality
might beoverturned only for 'manifest error'). Asfor racial biasin Jefferson County,
Kinder evidently would have usfind bias per se because |ess than one percent of the
population is black.

8T o the extent that theissue of judicial biasmay beamixed question of law and
fact, the state court's determination that Kinder'sright to due processwas not viol ated
astheresult of judicial bias or the appearance of biasis neither contrary to nor does
it result from an unreasonabl e application of clearly established federal law.
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Upon review of the transcript of voir dire, the Missouri Supreme Court noted
there was only one person on the jury who had seen or heard media coverage of the
case; that juror indicated during voir dire that she had formed no opinion about
Kinder'sguilt or innocence. The court also concluded that Kinder had not shown that
racial bias against him was the inevitable consequence of the county's racial
composition. Kinder had not demonstrated the necessary prejudice in any juror, for
either reason, to show that he was deprived of afair and impartial trial. The court
therefore concluded that the trial judge did not abuse his discretion in overruling the
motion. Kinder cites a number of Supreme Court cases that explain when a change
of venue is constitutionally required, but none that are factually indistinguishable
from his such as to render the state court's decision here contrary to clearly
established law. And having considered the law and the record in this case on the
question, we agree with the District Court that the state court's decision is not the
result of an unreasonable application of clearly established law or an unreasonable
determination of the facts.

C. Continuance for Mental Exam

Kinder sought a continuancein thetrial court when the doctor he had selected
for hismental evaluation fell ill morethan amonth beforetrial. The court denied the
motion because Kinder explained neither what he expected the examto reveal nor the
materiality of the evidence to his defense. The Rule 29.15 court noted that in
November 1991 Kinder had undergone a psychiatric examination at therequest of the
defense and upon order of thetrial judge. The conclusion of the physician: Kinder
was competent to stand trial and did not suffer amental disease or defect at the time
of the murder. The exam for which Kinder sought the continuance was to be
conducted by a psychiatrist of Kinder's choosing. The Missouri Supreme Court
agreed that Kinder had "not met his burden of showing prejudice,” and so he could
not show that the trial judge abused his discretion in denying the continuance.
Kinder, 942 SW.2d at 323. Kinder faults the Missouri Supreme Court's factual
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finding that he was not prejudiced by the denial of the continuance, contending itis
unreasonable. In the alternative, he seeks remand to the District Court—and
funding—so that he might "develop and present expert testimony upon the matter."
Br. of Appellant at 83.

Kinder'sconclusory statement that hesuffered prejudiceasaresult of theruling
Isnot clear and convincing evidence of prejudice andisthereforeinsufficient to rebut
the presumption of correctnessthat attachesto the state court'sfinding tothe contrary.
In addition, we reject Kinder's contention that the state court's decision is an
unreasonabl e application of the Supreme Court's decision in Ake v. Oklahoma, 470
U.S. 68 (1985). In Ake, the Supreme Court said that due process requires a state to
"assure the defendant access" to psychiatric assistance, but only "when a defendant
demonstrates to the trial judge that his sanity at the time of the offense isto be a
significant factor at trial." 470 U.S. at 83. As the state court reasonably found,
Kinder made no such showing, and so the state court's decision does not reflect an
unreasonable application of Ake. Further, the District Court correctly held that
Kinder was not entitled to an evidentiary hearing under AEDPA. See 28 U.S.C.
8§ 2254(e)(2), which declaresthat a petitioner isnot entitled to an evidentiary hearing
inthedistrict court on a8 2254 petition, if hefailed to devel op the factual basisof his
claims in state court, unless his clam relies (1) on a new, retroactive rule of
constitutional law or (2) on facts that could not have been discovered earlier.
Kinder's claim regarding the state trial court's denial of a continuance does not rely
on a new, retroactive rule of constitutional law or on facts that could not have been
discovered earlier. Indeed, al the facts pertinent to the claim have been apparent
since before histrial.

D. Striking of Death-Scrupled Jurors

During voir dire, four venire persons were stricken for cause, over Kinder's
objections, when they expressed reservations about the death penalty. Kinder argues
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that because these four indicated that they would obey the court's instructions and
follow and apply the law in their deliberations on the death penalty, it was error of
constitutional dimension to strikethem for cause. According to Kinder, the Missouri
Supreme Court's decision to the contrary therefore reflects an unreasonable
application of clearly established law.

VeniremembersKelley and Vrouvas, whenfirst asked, both said unequivocally
that they would be unableto vote for a sentence of death; both | ater recanted. Venire
member Lynde first indicated that he could impose the death penalty, but then
expressed reservations about sitting in judgment of another person. In response to
questioning by the defense, hesaid, "I don't feel likel'd be qualified to take the man's
life or put himin prison for the rest of hislife." Transcript of Voir Direat 134. In
other words, he would not even be able to convict Kinder of first-degree murder,
given the only two sentencing options for such a conviction. Upon further
questioning, he, too, was rehabilitated, agreeing that if he was "put in that position"
(that is, seated on the jury), he thought he could follow the court's instructions and
make the necessary decisions. |d. Venire member Lewis initially was uncertain
about imposing the death penalty and, like Lynde, indicated a reluctance to sit in
judgment of another person. In aword, he was ambivalent on the subject, at times
unable to answer questions at all and at other times saying he did not know what he
thought. He also indicated, when asked, that he was uncertain whether the looming
decision on punishment might affect his concentration during the guilt phase of the
trial, but that it was apossibility. The Missouri Supreme Court decided that thetrial
judge did not abuse his discretion in striking these four venire members for cause.

"[A] sentence of death cannot be carried out if the jury that imposed or
recommended it was chosen by excluding veniremen for cause simply because they
voiced general objectionsto the death penalty or expressed conscientiousor religious
scruples against itsinfliction." Witherspoon v. llinois, 391 U.S. 510, 522 (1968).
If even one member of thevenireisimproperly excused for cause under Witherspoon,
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"the subsequently imposed death penalty [cannot] stand." Gray v. Mississippi, 481
U.S. 648, 660 (1987) (reiterating that upon the finding of a Witherspoon violation,
harmless error analysis is inappropriate). The standard for striking death-scrupled
jurors "is whether the juror's views would 'prevent or substantially impair the
performance of hisdutiesasajuror in accordancewith hisinstructionsand hisoath.™
Wainwright v. Witt, 469 U.S. 412, 424 (1985) (quoting Adamsyv. Texas, 448 U.S. 38,
45 (1980)). The bias need not be evident from voir dire with "unmistakable clarity"
because "many veniremen simply cannot be asked enough questions to reach the
point where their bias has been made 'unmistakably clear.™ 1d. at 424-25. Itisclear
fromthevoir diretranscript in Kinder'strial that the judge was "l eft with the definite
impression that [the four] prospective juror[s] would be unable to faithfully and
impartially apply the law." 1d. at 426. Reviewing courts defer to the trial judge's
decisions regarding bias because the judge's " predominant function in determining
juror biasinvolves credibility findings whose basis cannot be easily discerned from
an appellaterecord.” Id. at 429. In thiscase, Judge Blackwell found that regardliess
of their recantations or rehabilitation, the four jurors needed to be excused for cause.
It was "peculiarly within [the] trial judge's province” to evaluate the "demeanor and
credibility" of the venire members and to make that determination. 1d. at 428.

Kinder has not rebutted with any evidence—much less clear and convincing
evidence—the presumption that the Missouri Supreme Court's findings concerning
juror bias are reasonable. Further, under the teachings of Wainwright v. Witt, the
state court's decision was atotally reasonable application of clearly established law.
See Patton, 467 U.S. at 1037 n.12 (noting both "factual and legal questions to be
considered in deciding whether ajuror is qualified").

E. Removal of Venire Member Kramper

During voir dire, venire member Kramper asked to speak with the trial judge
in private. Thejudge granted the request, without objection from either party. After
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the meeting, the judge told the parties that Kramper had explained that he could not
be fair to Kinder because he, Kramper, belonged to a "white organization."
Transcript of Voir Direat 79. The judge struck Kramper for cause.

At the Rule 29.15 hearing, Kramper testified that he belonged to a "traveler's
protection association,” or TPA. Based on hisattendance at asocial gathering of the
organization's members, he believed that the TPA excluded minorities from
membership. He asked to speak with thetrial judge, he said, out of his concern that
it would "mess up the case" if he sat on the jury because of hismembershipinan all-
white organization, although heiterated that hewasnever himself aracist. Transcript
of Rule 29.15 Hearing at 184 (Feb. 6, 1995). Kramper subsequently learned he was
mistaken about the TPA.

Although Kinder would have us conclude otherwise, we hold that the Missouri
Supreme Court's determination of the factsisreasonable. Kinder faultsthe court for
not detailing Kramper's testimony at the Rule 29.15 hearing wherein he denied any
personally held beliefsin white supremacy. But the state court never indicated that
Kramper was properly struck because he wasracist; the court simply determined that
Judge Blackwell understood that Kramper could not be fair to Kinder because of his
membership in an all-white organization. Kinder has not met his burden to show by
clear and convincing evidencethat thisisan unreasonabl e determination of thefacts.

Kinder also objects to the fact that no record was made before Kramper's
disgualification since Kramper met with the judgein private. According to Kinder,
because there is no record support for Kramper's removal and no way to review the
reasonableness of the decision, the only conclusion that can be drawn is that a
qualified venire member was removed in violation of Kinder's constitutional rights.
Aswe have said, we disagree with Kinder's factual premise because we conclude it
was reasonable for the state court to find that Kramper was not qualified to serve as
ajuror. Giventhetrial judge'sfinding that Kramper could not be fair to Kinder, and
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the deference paid by areviewing court to the decision to strike avenire member for
bias, Wainwright v. Witt, 469 U.S. at 428-29, the state court's conclusion isfully in
keeping with federal law.

[1l. Trial Issues

A. DNA Evidence

Kinder next contendsthat the DNA evidence presented agai nst himwasfaulty.
The State's DNA expert tested five samples from the vaginal swabs taken during the
autopsy of Cynthia Williams, comparing them with blood samples from Kinder,
another suspect, and Williams herself. Histesting resulted in five autorads—visual
depictions—showing DNA chromosome markers. The expert witness testified that
Kinder'sDNA profile matched the profilefrom the swabsand that the probability that
the match was randomwas 1 in 8.9 million. Kinder insists that one of the autorads
was altered and suggests that one of the bands was erased on the original. Had the
band appeared on the autorad, he posits, it would have eliminated him as a suspect.
Kinder also challenges the methodology of the State's expert, as he did in pretria
proceedings in the state court.

On cross-examination, counsel for Kinder questioned the prosecution's expert
witness on the suspected alteration and on his methodol ogy and then raised the same
issues in the direct examination of Kinder's own expert witness. The Missouri
Supreme Court concluded that "the claim of alteration was for the jury to decide.”
Kinder, 942 SW.2d at 328. The court further held that the methodol ogy employed
by the prosecution’'sexpert, bothinthe DNA testing and in eval uating theresults, was
generally accepted by the scientific community. Therefore, challengesto the expert's
methodology would again go to the weight and not the admissibility of the DNA
evidence. Kinder now protests that these decisions are an unreasonable application
of clearly established law.



We disagree. The state court's conclusions reflect wholly reasonable
applications of thelegal principlesregarding the admissibility of expert evidence as
declared by the Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579, 589 (1993), cited by Kinder for the proposition that expert testimony must
be relevant and reliable.® Kinder's arguments raise no grounds for reversal of the
District Court's denial of § 2254 relief.

On another DNA matter, Kinder claims he should be given thefunding and the
opportunity to retest the DNA. The Missouri Supreme Court concluded that Kinder
had sufficient opportunity and resources at trial to address any issues regarding the
DNA evidence, and indeed had availed himself of that opportunity. The District
Court concluded that Kinder's claim " does not rai se a constitutional issue cognizable
in afederal habeas petition." Memorandum and Order at 47 n.11 (quoting Gee v.
Groose, 110 F.3d 1346, 1351-52 (8th Cir. 1997) (citationsto additional quoted cases
omitted)). We agree. Thisclaimisat most a state-law claim. We note that Kinder
had afull and fair opportunity at thetrial stageto run hisown DNA tests (as he chose
not to do, perhaps so asto avoid confirming the state expert'sresults) and to hire his
own experts to analyze the data (as he did).

B. Kinder's Appearance in Shackles

Accordingtothefactual determinationsof the Missouri SupremeCourt, Kinder
was placed in leg shackles at the beginning of the evidentiary portion of his trial
because of remarks he made to bailiffs. Kinder was already seated when the jurors
entered the courtroom, and the trial judge found that the jurors were unable to see
Kinder's shackled legs. Nevertheless, on defense counsel's motion, and without

*Weareaware, of course, that Daubert isan exegesisof Rule 702 of the Federal
Rulesof Evidenceand governstheadmission of expert evidenceinfederal trialsonly.
Daubert does not bind the states, which are free to formulate their own rules of
evidence subject only to the limits imposed by the Constitution.
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objection from the prosecution, the shackles were removed during thefirst recessin
the proceedings, when the jurors were not present.

While there may be circumstances where a prisoner's appearance in shackles
for histrial will amount to aconstitutional violation, see, e.g., Holbrook v. Flynn, 475
U.S. 560, 568-69 (1986) (noting that shackling is "the sort of inherently prejudical
practicethat . . . should be permitted only wherejustified by an essential stateinterest
specific to each tria"), we agree with the District Court that this is not that case.
Kinder failed to provide clear and convincing evidence—or any evidence for that
matter—to rebut the presumption of reasonableness that attached to the state court's
determination that no jurors were aware of the shackles. Kinder maintains that the
District Court should have granted him a hearing so that he could develop the facts
to support his case by questioning jurors about whether they noticed the shackles.
Onceagain, Kinder has not made the necessary showing under AEDPA to beentitled
to ahearing in the District Court. See 28 U.S.C. § 2254(e)(2).

C. Cross-Examination of Wingo

Kinder asserts that his due process rights were violated when the trial judge
sustained an objection to a question defense counsel posed to prosecution witness
Dwayne Wingo on cross-examination. Thetestimony inquestion concerned Wingo's
belief that Kinder "set him up" for adrug charge:

Q [by defense counsel]: Isn't it true that you think Brian Kinder is
responsible for this drug charge that's pending against you?

A: | know heis.

Q: Soyou think that he's responsible for the position that you'rein, is
that right?

A: Yes.



Q: You think that he set you up with the police, that's what you think?
A: I'm going on what the police told me.
Q: What did the police tell you?

[ The prosecution objected that this question called for hearsay, and the
judge sustained the objection.]

Q: Soyou're saying then that your opinion is based on what the police
told you?

A: Correct.

Tria Transcript vol. | at 46 (Apr. 8, 1992).

The Missouri Supreme Court held that the claim was not preserved for review
because no offer of proof was made, and Kinder did not request review for plain
error. "Upon gratuitous review of the record," however, the court concluded there
wasno "manifest injustice.” Kinder, 942 SW.2d at 329. The partiesand the District
Court all havefocused on the question of procedural default. We conclude, however,
that our time is better spent addressing the state court's "gratuitous review" on the
merits, and determining whether the decision it reached reflects an unreasonable
application of federal law. Although it is likely that the hearsay objection was
improperly lodged and sustained,™ it isapparent that Kinder's due processrights and
hisright to cross-examine this witness were not violated, as he charges. His counsel
questioned Wingo about the pending drug charge and why Wingo believed Kinder
wasinvolved, and it isabundantly clear that Wingo believed as much becausethat is
what the policetold him. It wasnot necessary for Wingo to say precisely what he had

191t appears that what the police actually told Wingo was not offered for the
truth of the matter asserted. Counsel wastrying elicit to why Wingo believed Kinder
set him up and was not trying to prove that Kinder actually did set him up.

-18-



learned from the police. The decision resulting from the state court's "gratuitous
review" is not the result of either an unreasonable determination of the facts or an
unreasonable application of law.

D. Witness White's Invocation of the Fifth Amendment

During the trial, the prosecution called Charles White as a witness. He
attempted to question White about White's knowledge of Kinder's activities on the
night of the murder, including that Kinder had been at Cynthia Williams's house
earlier that night and was planning to return. White immediately invoked his Fifth
Amendment right not to be compelled to testify against himself. Kinder claims that
the prosecution called White as awitness knowing that Whitewould invoke his Fifth
Amendment right. The prosecution had this knowledge, Kinder suggests, because
White had expressed reluctance to answer questions during a pretrial deposition
without consulting a lawyer first. After White invoked the Fifth Amendment, the
prosecutor asked aleading question that suggested incul patory behavior on the part
of Kinder—a question to which the prosecutor knew he would receive no answer.
Kinder suggeststhisbehavior violated his"right to confront adverse witnesses." Br.
of Appellant at 20.

The Missouri Supreme Court determined that White was not called solely to
invoke his Fifth Amendment right. After his refusal to be questioned during his
deposition, White neverthel ess gave astatement about the night of the murder, which
both sides had before trial. Thus, it was not out of the question that White would
testify to the same information at trial. Additionally, because White was not
suspected to have had any involvement in therape or murder, he had no valid grounds
for claiming Fifth Amendment immunity; in fact, hewas cited for contempt for doing
so. Asit turns out, White was not moved to testify by the threat of being held in
contempt of court, but, intheory, he might havefelt compelledtodo so. Inany event,
Kinder can show no prejudice because Wingo had already testified to much of the
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same information contained in the leading question. The court concluded that any
Information that may have been imparted to the jury viathe prosecutor's question was
cumulative to Wingo's testimony and, therefore, the prosecutor's behavior was
harmless error, if error at all. We agree with the District Court that the
reasonableness of both of these determinations has not been rebutted by clear and
convincing evidence.

The state court al so concluded that any problemwith the leading content of the
question was cured by an instruction advising the jurors that questions posed to
witnesses are not evidence and that, asjurors, they werenot to specul ate on witnesses
answerswhen no answersweregiven. The conclusionsof the state court do not result
from an unreasonabl eapplication of clearly established law. Cf. Douglasv. Alabama,
380 U.S. 415, 419 (1965) (holding petitioner's rights were violated where a question
to an accomplice who invoked the Fifth Amendment included reading the
accomplice's statement, which implicated petitioner and provided the only evidence
of petitioner's guilt presented in the case).

The District Court properly denied 8 2254 relief on this ground.
E. Evidence of Kinder's Failure to Attend Cynthia Williams's Funeral

At Kinder'strial, the prosecution, without objection, elicited testimony from
a witness that Kinder had not attended the funeral of Cynthia Williams. Kinder
clams that the admission of this "evidence of consciousness of guilt" was
"completely improper,” "extremely damaging,” denied him due process of law, and
was not harmless error. Br. of Appellant at 26. The Missouri Supreme Court
concluded that "[t]he inference that Kinder might have been the killer because he
failed to attend the funeral is so slight that it could not have affected the outcome of
the case." Kinder, 942 SW.2d at 326. Thisconclusionisnot contrary to any federal



law Kinder can cite, nor is it the result of an unreasonable application of clearly
established law or an unreasonabl e determination of the facts.

F. Evidence of the "Leg-Crossing Incident"

Police officer Terry Thomas testified at trial that when questioning Kinder
before his arrest for the rape and murder of Cynthia Williams, Kinder and Thomas
had areligious discussion. Kinder agreed to swear on aBible that he had not killed
Williams, but crossed his legs before he did so and refused to uncross them before
swearing. Kinder raised thisissue in his Rule 29.15 proceeding and in his § 2254
petition, and the District Court included theissueinitsgrant of aCOA. Inhisbrief,
however, although Kinder sets out the facts relating to the claim, he does not argue
it separately. Instead, his claim that the leg-crossing evidence was improperly
admitted is presented to bolster his position that the case against him was weak; it
appears only in his arguments on two unrelated issues. witness White invoking his
Fifth Amendment rights, Br. of Appellant at 23 ("Evidence such as the leg-crossing
incident, relied upon by the Stateasacrucial admission of consciousnessof guilt, was
inadmissible as it was the product of anon-Mirandized custodial interrogation, and
was an improper comment upon Kinder'sinvocation of hisright to silence."), and the
admission of evidence that Kinder did not attend Williams's funeral, id. at 27 ("The
leg-crossing incident, relied upon by the State asacrucial admission of consciousness
of guilt, was inadmissible as it was the product of a non-Mirandized custodial
interrogation, and was an improper comment upon Kinder'sinvocation of hisright to
silence."). Kinder does not go beyond these statements of the issue to cite authority
or to argue the law. See Fed. R. App. P. 28(a)(9)(A) ("The appellant's brief must
contain . . . the argument, which must contain . . . appellant's contentions and the
reasonsfor them, with citationsto the authorities and parts of the record on which the
appellant relies. . . ."). Although it may be that Kinder has abandoned the issue on
appeal, we will give him the benefit of the doubt and consider it separately.



In the state court, Kinder asserted "that the testimony was irrelevant and that
its admission was a violation of due process and an improper comment on his
congtitutional right to remain silent." Kinder, 942 SW.2d at 326. The Missouri
Supreme Court concluded that the testimony was properly admitted as evidence of
consciousness of guilt. Also, the court correctly noted that the right to remain silent
only applies when a suspect is in custody, and Kinder was not "in custody” when
being questioned by Terry. Thestate court'sdecision doesnot reflect an unreasonable
determination of the facts, nor is it contrary to or the result of an unreasonable
application of federal law. The District Court properly denied this claim.

V. Penalty Phase Issues

A. Statutory Aggravating Circumstances

During the penalty phase of thetrial, the jury found two statutory aggravating
circumstances: (1) that Kinder had a previous conviction for second-degree assault
and (2) that Kinder murdered CynthiaWilliams during perpetration of arape. Kinder
argues that the evidence of both wasinsufficient asa matter of law. "[T]he relevant
question is whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential
elements.. . . beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319
(1979).

According to Kinder, hisearlier conviction for second-degree assault "wasfor
having caused a 'physical injury' only and not for a 'serious physical injury,” and
thereforeit could not be used as an aggravating circumstance. Br. of Appellant at 63.
Also, heproposes, it waserror for thetrial judge to determinethat the conviction was



for a"serious"' assaultive offense and that the question should have been submitted
to the jury.*

The Missouri Supreme Court reiterated its conclusion from a previously
decided, unrelated case that the question in this circumstance is not whether the
assaultivebehavior resultedin seriousinjury, but whether the crimeof convictionwas
afelony. The second-degree assault for which Kinder previously was convicted was
indeed a felony, and, as we have said, we will not question the Missouri Supreme
Court'sinterpretation of statelaw. The court also concluded that this question of law
was appropriately decided by Judge Blackwell. Thisdecision did not result from an
unreasonable application of clearly established law as enunciated by the Supreme
Court.*

"Thesearenot "sufficiency" i ssuesbecausethey do not challengethedecisions
of the fact-finder (the jury). To the extent Kinder is suggesting there actually is a
sufficiency issue on this aggravating circumstance, his clam has no merit. Asthe
Missouri Supreme Court noted, "Kinder admits that respondent introduced the
judgment and sentence of aprior conviction for second degree assault.” Kinder, 942
S.W.2d at 332. Based on that evidence, the fact of the conviction was found by the
jury. The state court therefore rejected the sufficiency argument on this question.
That decision does not result from an unreasonable determination of the facts or an
unreasonable application of law.

2Inhisreply brief, Kinder cites, for thefirst time, Apprendi v. New Jersey, 530
U.S. 466 (2000), and argues that the decision supports his position that whether the
assaultive behavior was "serious" was a question for the jury. See 530 U.S. at 490
("Other than the fact of a prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must be submitted to a jury, and
proved beyond areasonable doubt."). Thedecisionin Apprendi wasfiled beforethis
appeal was docketed, and Kinder should have made his Apprendi argument in his
main brief. We ordinarily will not address arguments raised for the first timein a
reply brief. Neb. State L egislative Bd., United Transp. Unionv. Slater, 245 F.3d 656,
658 n.3 (8th Cir. 2001). But we do note that this statutory aggravating circumstance
Is specifically excluded from the rule of Apprendi because it is a "fact of a prior
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Asfor Kinder's assertion that evidence of the rape was insufficient, he claims
theonly evidence of thisaggravating circumstancewas"the suspect DNA evidence."
Br. of Appellant at 62. The state court declared this a "rehash” of Kinder's earlier
challengeto the admission of the State’'sDNA evidence. Kinder, 942 S\W.2d at 332.
Aswe have held, the Missouri Supreme Court's decision regarding the admission of
the DNA evidence is a binding pronouncement of state law and is completely
reasonable, even when measured against Daubert, which governs the admission of
scientific evidence and expert testimony in federal court. The court's decision
regarding the sufficiency of the evidence of rape likewise is neither contrary to nor
the result of an unreasonable application of Jackson.

We affirm the District Court's denial of § 2254 relief on these grounds.
B. Admission of Evidence of Unadjudicated Offenses

Denise Shye, Kinder'sniece, testified during the penalty phasethat in February
1990, Kinder raped her. Sandra Culton, Kinder's distant cousin and Cynthia
Williams'ssister, testified to Kinder'sattempted rape of Cultonin April 1990. Kinder
did not properly preserve objections to this testimony but argued in the Rule 29.15
proceeding that its admission was plain error. Kinder now argues that this evidence
was not reliable, because it was not corroborated, and that it was prejudicial. He
contends its admission therefore violated clearly established federal law asset outin
L ockett v. Ohio, 438 U.S. 586, 604 (1978) (Burger, C.J., joined by three justices)
("We are satisfied that this qualitative difference between death and other penalties
calls for a greater degree of reliability when the death sentence is imposed."), and
Payne v. Tennessee, 501 U.S. 808, 825 (1991) ("In the event that evidence is

conviction" and because it did not increase the penalty beyond the statutory
maximum, which was death. Moreover, thetrial court left it for the jury to find the
fact of Kinder's conviction for second-degree assault, even though Apprendi would
not require it.
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introduced that is so unduly prejudicial that it rendersthetrial fundamentally unfair,
the Due Process Clause of the Fourteenth Amendment provides a mechanism for
relief."). Inaddition, hesayshisrightswere violated because defense counsel did not
have adequate opportunity to investigate the women's claims and prepare a defense
to the evidence.

Thetestimony of Shye and Culton was presented as evidence of non-statutory
aggravating circumstances. The Missouri Supreme Court held that it waswithinthe
discretion of thetrial judge to allow evidence of unadjudicated offenses during the
penalty phase. And, as the District Court noted in discussing Kinder's complaints
regarding reliability and prejudice, the instructionsto the jury required not only that
the proposed non-statutory aggravating circumstancesbe proved beyond areasonable
doubt, irrespective of corroboration, but also that the jury could consider such
circumstancesonly if astatutory aggravating circumstancewas proved—which, when
proved, by itself made Kinder eligible for the death penalty. The state court's
decision is not the result of an unreasonable application of Lockett or Payne.

As for Kinder's claim regarding notice, both Shye and Culton were on the
witness list provided to the defense during discovery, yet Kinder did not seek to
ascertain what their testimony would be (assuming, as he now implies, that he was
unaware of what they might haveto say). Moreover, although he was empowered by
state law to do so, Kinder did not request information from the prosecution about the
non-statutory aggravating circumstances that the state intended to prove. The
Missouri Supreme Court held that this notice to Kinder was sufficient, and that any
failure in details of the notice did not result in "manifest injustice." Kinder, 942
S.W.2d at 331. Thisdecisionisnot theresult of either an unreasonabl e determination
of facts or an unreasonable application of clearly established federal law.



V. Closing Argument |ssues
A. Guilt Phase Arguments

Kinder complains of these comments made by the prosecutor in the guilt phase
closing argument:

This was not a nonentity. She was a mother. A daughter, a sister, a
friend, this was life, that was draining out of her body never to
return. . . .

Peopleor [sic] fed up. They'reangry. They'reangry at thekilling
in the streets. They're killing --

[Objection as to relevance overruled.]

At the sense of fear they haveto livethrough. We do not want to
live behind locked doors and barred windows. We want our streets
back. That isthe message that needsto ring from the courtroomsin our
country. Wewant our streetsback. ... Andour verdict isgoing to send
amessage -- our verdict isgoing to send amessage that we are not going
to tolerate -- we don't like this happening.

... CynthiaWilliams will never, ever breath [sic] another breath. Her
family and friends will never, ever talk to her, or see her ever again.

Tria Transcript vol. 1 at 117-19 (Apr. 10, 1992) (emphasis added). And then:

Did herape her? Of course he did. Why? Who knows? Because
he's not like you and me. Because he wanted to get the ultimate thrill.

Id. at 145 (emphasis added).



As to the portion of the argument to which counsel objected, the Missouri
Supreme Court held that it was permissible for the prosecutor to "argue that the jury
should send amessage that criminal conduct will not betolerated" and that the " court
did not abuseitsdiscretion in overruling the objection.” Kinder, 942 S.\W.2d at 329.
For the parts of the argument not objected to at trial, the court declared these remarks
to be proper argument, not made for "the purpose of inflaming or arousing fear in the
jury," and so there could be no "manifest injustice." 1d. at 329-30.

"The relevant question is whether the prosecutors comments 'so infected the
trial with unfairness as to make the resulting conviction a denia of due process.™
Darden v. Wainwright, 477 U.S. 168, 181 (1986) (quoting Donnelly v.
DeChristoforo, 416 U.S. 637, 643 (1974)). We have read the entire transcript of the
trial and agree with the District Court that the Missouri Supreme Court's decision is
neither contrary to nor theresult of an unreasonabl e application of clearly established
law.

B. Penalty Phase Arguments

Kinder also takes issue with portions of the prosecutor's penalty phase
argument, but again the purportedly improper remarks were not objected to when
made. In contrasting Kinder with his brother, who was serving as an officer in the
armed services at the time, the prosecutor said:

You cannot blame what Brian Kinder is on his environment. You
cannot blame what Brian Kinder is on how he is brought up. You
cannot blamewhat Brian Kinder ison society. Y ou can blameit on pure
evil. Evil staresat you inthe courtroom, and | ask you to stare back and
do not blink. ... Wedon't want to share our streets one day with evil.
We cannot risk one day sharing our lives and our world with evil.
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Transcript on Appeal vol. | at 184-85 (Apr. 11, 1992) (penalty phase proceedings)
(emphasis added). In his rebuttal closing argument, after going over some of the
evidence of aggravating and mitigating circumstances, the prosecutor said:

Now that's what you are dealing with. It is your choice. You
want to cage him, and feed him for therest of hislife, or do you want to
do what justice demands [and] vote for death?

Id. at 193.

Kinder maintains these arguments were improper because they "refer[] to
danger inthecommunity,” they are"an appeal tojurors fearsand emotions,” and they
"concern[] the cost of imprisoning Kinder." Br. of Appellant at 58. The Missouri
Supreme Court said the statements were proper argument because they addressed
Kinder'scharacter and the appropriate punishment for hiscrime. Thecourt heldthere
was no manifest injustice.

Again, considering the standard set forth in Darden v. Wainwright, we cannot
say that the state court's decision was contrary to or the result of an unreasonable
application of clearly established federal law.

V1. Ineffective Assistance of Counsel |ssues

The District Court's COA includes six of Kinder's claims of ineffective
assistanceof trial counsel. Kinder contendsthat the state court unreasonably applied
the clearly established law of Strickland v. Washington, 466 U.S. 668 (1984).%

BActually, Kinder's brief states, "The District Court, in examining Kinder's
Ineffective assistance of counsel claims, invoked the correct legal standard. Itserror
was in the unreasonable application of the Strickland standard to the facts of this
case." Br. of Appellant at 66 (emphasis added). Nevertheless, we think Kinder
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Under the now familiar Strickland test, counsel will not be declared constitutionally
Ineffective unless counsel's performance was objectively deficient and, as a result,
Kinder's defense was prejudiced to such an extent that he was deprived of afair trial.
466 U.S. at 687.

A. Jury Selection in Jefferson County

Kinder claims his counsel were ineffective for "fail[ing] to investigate and
object to the exclusion of African-Americans from jury panels in Jefferson County
and in Kinder'scase." Br. of Appellant at 68. He bases the underlying claim on the
allegations of Robert Russell, who is black and says he was summoned for jury duty
in Jefferson County eight times (including for Kinder's case), but each time was
called and told not to appear.

TheMissouri Supreme Court concluded that Kinder had not demonstrated "that
the representation of [blacks] inveniresfromwhich juries are selected isnot fair and
reasonable in relation to the number of such persons in the community,” nor had he
shown that the purported "under-representation is due to systematic exclusion of
[blacks] in the jury-selection process.” Kinder, 942 S.W.2d at 337 (citing Duren v.
Missouri, 439 U.S. 357, 364 (1979) (stating the elements of a primafacie violation
of the fair cross-section jury requirement)). Because Kinder was unable to make a
prima facie case of systematic racial under-representation, even by the time of the
post-conviction proceedings, the court concluded that counsel could not have been
professionally unreasonable for failing to make a futile challenge to jury selection
procedures at the time of trial. Additionally, the court decided that Kinder had not

intends to raise the argument under 8 2254(d)(1)—he believes it is the Missouri
Supreme Court's decision that isthe result of an unreasonable application of federal
law.
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shown how hewas prejudiced by Russell'sremoval. Thesedeterminationsarenot the
result of an unreasonable application of Strickland.

B. Conversation with Kramper

Kinder alleges that the performance of his trial counsel was objectively
deficient because they failed to object to the trial judge's private conversation with
venire person Kramper, as described above. The Missouri Supreme Court noted that
Kramper was not stricken for his views on the death penalty in violation of
Witherspoon and that Kinder made no suggestion that the jurorswho did serve were
biased against him. Thus he raised no constitutional issue related to the striking of
Kramper. Inthesecircumstances, Kinder demonstrated neither deficient performance
by counsel nor prgjudice as the result of the private conversation. The court's
decision is the result of areasonable application of Strickland.

C. Venire Person Porter

Venire panel member Patricia Porter told the court during voir dire that her
niece had been abducted and molested and that Porter would be unable to forget that
duringjury deliberations. Kinder'scounsel did not seek to strike Porter for cause, and
this, Kinder now claims, resulted in constitutionally ineffective assistance of counsel.
TheMissouri Supreme Court noted that Porter'sstatementsduring voir direregarding
theincident with her niecedid not reflect biasagainst Kinder in hiscase, so any move
to strike her for cause would have been unavailing. Thus, according to the court,
counsel's performance could not have been deficient. On these facts, we agree with
the District Court that the state court's conclusion is the result of a reasonable
application of Strickland.
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D. DNA Evidence

Kinder asserts that his counsel were constitutionally ineffectivein failing "to
evinceand argueto thejury that the DNA evidencealteration which occurred masked
aresult which excluded Kinder astherapist and killer." Br. of Appellantat 71. This
claimisoutside the scope of the COA. Kinder'sother claimsregarding admission of
the DNA evidence are addressed in Part I11.A. of this opinion.

E. Penalty Phase Evidence

Kinder next insists that counsel were ineffective for failure to call two
witnesses during the penalty phase of his trial: Cynthia Williams's mother and a
priest who knew Kinder when Kinder wasin high school. Both would have opposed
the death penalty for Kinder. The priest also would have testified that Kinder was
respectful and friendly as a student, and that if a student today had test scores such
as Kinder did when he was in school, such a student would be tested for alearning
disability. The Missouri Supreme Court concluded that the evidence would have
been largely cumulative, noting that Kinder's counsel did call other witnesses to
testify in mitigation during the penalty phase. The District Court, in its § 2254
review, noted that calling the victim's mother was arisky strategy, notwithstanding
her opposition to the death penalty. The state court concluded that counsel's
performance was not objectively deficient and that in any event there was no
reasonable probability that the outcome would have been different had these
witnesses been called (that is, Kinder suffered no pregjudice). These state-court
determinationsare not the result of an unreasonable application of the Strickland test.

F. Aggravating Circumstances

Kinder argues that counsel should have objected to the evidence that Kinder
sexually assaulted two other women in the year before he raped and murdered
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Williams. The Missouri Supreme Court held that because the evidence was properly
admitted, it was not deficient performance on the part of trial counsel to fail to lodge
an objection against it. This, too, is areasonable application of Strickland.

G. Closing Arguments

Kinder maintainsthat counsel wereineffectivefor failing to object to portions
of the closing arguments in both the guilt and the penalty phases. The Missouri
Supreme Court held that becauseit already had concluded that the closing arguments
were not improper (a conclusion we aready have held not to be an unreasonable
application of federal law), it could not be objectively unreasonablefor counsel tofail
to object to them. We agree with the District Court that this is a reasonable
application of Strickland.

VII.
For thereasonsdiscussed, weaffirmthejudgment of the District Court denying
§ 2254 relief to Kinder.
A true copy.
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