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HAM LTON, G rcuit Judge:

The present civil action involves an insurance coverage
di sput e bet ween Saskat chewan Gover nnent | nsurance (SA ), a Canadi an
Crown corporation, and the seven surviving adult children (the

The Honorable Clyde H. Hamilton, United States Circuit Judge
for the United States Court of Appeals for the Fourth Grcuit,
sitting by designation.



Dunont/Smth Famlies)? of three Canadian citizens killed in a
fiery autonobile accident in North Dakota caused by a head-on
collision with a grossly intoxicated driver. The Dunont/Smth
Famlies initiated the action.

Based upon mandatory arbitration clauses contained in the two
identical insurance policies at issue, the district court?® ordered
the parties to arbitrate their dispute in the Province of
Saskat chewan, Canada. The parties proceeded to arbitration as
ordered by the district court, with the Dunont/Smth Famlies
preserving their objection to the ordered arbitration. The
Canadi an arbitration panel issued a decision in favor of SG, which
t he Queen’ s Bench of Regi na, Saskat chewan, Canada approved by entry
of a Canadi an judgnent in favor of SA. Upon notion by SA, the
district court dism ssed the present acti on based upon the doctrine
of res judicata. The Dunont/Smth Famlies noted a tinely appeal .
W affirm

A The Acci dent.

On August 6, 1994, a vehicle driven by North Dakota resident
Lisa Ward crossed the centerline of H ghway 1804 in WIIlians
County, North Dakota, at a high rate of speed, and col | i ded head-on
wi th a Canadi an vehi cl e occupi ed by Canadi an citizens Ernest Smth,
his wife Helen Smith, and Mary Dunont. Upon inpact, the Canadi an
vehicle burst into flames that consuned the vehicle and the three
Canadi an citizens. Both Lisa Ward and the single passenger in her
vehicle also lost their lives in the accident. At the tinme of the
accident, Lisa Ward did not have autonobile liability insurance,
did not have a driver’s license, and was grossly intoxicated.

B. The Poli ci es.

2The seven surviving adult children are Paul Ari Charles
Joseph Dunont, Yolanda Jane Canpbell, Jacqueline Theresa Marie
D zy, Brenda Lynne Walters, M chelle Sharon Goebel, David George
Sm th, and Susan Nyvoll.

3The Honorabl e Patrick A Conny, District Judge, United States
District Court for the District of North Dakot a.
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Er nest and Hel en Sm th were naned i nsureds under an aut onobil e
l[iability insurance policy issued by SG@.#* Mary Dunont was the
named insured under an identical autonobile liability insurance
policy also issued by S@. For the remai nder of this opinion, we
will refer collectively to these identical insurance policies as
“the Policies.”

Each of the Policies provided one mllion Canadian dollars in
autonobile liability coverage and one mllion Canadian dollars in
famly security coverage. The Policies also provided that the
named i nsured had coverage while his or her vehicle was in Canada
or the United States. Wth respect to extra-territorial coverage
and under the part of the Policies entitled “Liability,” the
Policies provided as follows:

We recogni ze that | aws and other rules differ from
pl ace to pl ace. Because of this we wll raise your
anount of coverage to neet the m ni mumcoverage required
by local lawin the place where the acci dent took pl ace.
And if necessary we wll change your coverage to neet
local law in the place where the accident took place.

(J. A 137).

1. Uni nsured Mdtorist Coverage.

Under the parts of the Policies entitled “Injury Paynents,”
the Policies provided uninsured notorist coverage (the Uninsured
Mot ori st Coverage portions of the Policies). |In this regard, the
Policies specified that if the insured was injured or died in an
acci dent caused by an uninsured notorist in a place without a plan
that deals with injury or death caused by an uninsured notorist,

the insured “may collect from[SG].” (J.A 132). The very next
sent ence st ates: “We will act as if we covered the other notor
vehicle.” 1d.

“As a Canadi an Crown corporation, SA@ is a quasi-governnental
corporation that was <created and authorized by provincia
governnmental act. SG has its central offices in the Cty of
Regi na, Province of Saskatchewan, Canada.
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The Policies required arbitration of disputes between the
insured and SGE regarding whether the insured is entitled to
paynment of any anount under the Uninsured Motorist Coverage
portions of the Policies, and if so, the anmpbunt of such paynent.
The Policies required that the “provisions of The Arbitration Act
(Saskat chewan) shall apply to the arbitration,” but did not specify
t he substantive | aw that should apply. (J.A 133).

2. Fam |y Security Coverage.

Under the parts of the Policies entitled “Famly Security,”
the Policies provided fam |y security coverage (the Fam |y Security
Coverage portions of the Policies). Under the Policies, famly
security coverage al l ows “anyone who, under Saskat chewan | aw, woul d
have the right to bring an acti on agai nst the [Uni nsured] Mtorist,
i f the accident had happened in Saskatchewan, for damages because
of” the insured’s bodily injury or death, to recover an anount (not
to exceed one mllion Canadian dollars) equal to the uninsured
motorist’s liability in such an action. (J.A 139). The Policies
specified the procedure a claimant under the Famly Security
Coverage Portions of the Policies nust foll ow when the accident,
caused by an uninsured notorist, occurred outside Saskatchewan,
Canada. First, the claimant “shall bring an action to judgnent
agai nst the all eged” uninsured notorist. (J.A 141). The judgnent
will bind S@ with respect to the issue of the uninsured notorist’s
l[tability, but not with respect to the anobunt of danmages the
claimant is found legally entitled to recover from the alleged
uni nsured notori st. If the claimant and SG cannot agree upon
whet her any anount is due under the Famly Security Coverage
portions of the Policies or what the anpbunt of any such paynent
should be, the Policies provide that “either or both of these
i ssues shall be determ ned by arbitration,” wwth “[t] he question of
an appropriate dollar anmount of conpensation” to be determ ned
under the law of Saskatchewan and nmatters of procedure to be
governed by “[t]he Arbitration Act (Saskatchewan).” 1d. Notably,
the Fatal Accidents Act of Saskatchewan, R S.S. 1978, c¢. F-11,
limts the recovery of damages of adult children in parental
wrongful death actions to pecuniary | osses.



C. The North Dakota State Court Wongful Death Action.

Approxi mately one year after the accident, pursuant to North
Dakota Century Code 8 32-21-01, the Dunont/Smith Fam |ies brought
a wongful death action, in North Dakota state court, against the
estate of Lisa Ward. The action sought conpensation for economc
| osses (e.q., burial costs), as well as conpensation for pain and
suffering and | oss of society, counsel, and conpani onship. See
N.D. Cent. Code 8§ 32-03.2-04 (providing conpensation for economc
damages such as burial costs, and conpensation for non-econom c
| osses such as | oss of society and conpani onship in wongful death
action).

Fol l owi ng a two-day bench trial, the North Dakota state court
found Lisa Ward was the sole proximte cause of the deaths of
Ernest Smth, Helen Smth, and Mary Dunont. The North Dakota state
court thereafter entered judgnent in favor of the Dunont/Smth
Fam lies totaling 2,075,000 in United States dollars plus 75,091 in
Canadi an dol | ars.

Al t hough the Dunont/Smth Famlies repeatedly requested that
SG participate in the state court action, SG@ refused. |nstead,
SE inforned the Dunont/Smth Famlies that it waived the Policies’
respective requirenents that the famly nenbers obtain a judgnent
agai nst the estate of Lisa Ward before filing a claimfor paynent
under the Famly Security Coverage portions of the Policies.
However, SG insisted that the anmounts payable the Dunont/Smth
Fam | i es under the Policies be determ ned by arbitration i n Canada,
under the |law of Saskatchewan, as specifically required by the
Pol i ci es.

D. The Present Federal Court Action Prior to Arbitration.

On June 19, 1996, the Dunont/Smth Famlies filed the present
action against SE@ in state court, in WIliams County, North
Dakot a. ® The conpl aint sought conpensatory damages under the

Two days earlier, on June 17, 1996, the special adm nistrator
for the estate of Lisa Ward, assigned the Dunont/Smth Famlies all
rights, causes of action, and clainms that the Estate of Lisa Ward
may have agai nst SA .



Policies sufficient to satisfy the judgnment against the estate of
Lisa Ward. The conpl ai nt al so sought punitive damages to sancti on
SG for its alleged bad faith in refusing to settle.

SE subsequently renoved the action to the United States
District Court for the District of North Dakota on the basis of
diversity jurisdiction. The district court accepted renoval based
on diversity jurisdiction pursuant to 28 U.S.C. § 1332(a).® Prior
to SE@ answering the conplaint, the Dunont/Smth Famlies filed a
nmotion for partial summary judgnent to determne SA s liability to
be bound by the judgnent entered in the state wongful death
action. SA filed its answer and noved to dism ss the conpl aint
for lack of personal jurisdiction and on the basis of forum non
conveni ens.

On April 3, 1996, the district court: (1) denied SG@’'s notion
to dismss for lack of personal jurisdiction; (2) denied the
Dunont/Smth Famlies’ notion for partial summary judgnent; (3)
ordered the parties to participate in binding arbitration in
accordance with the terns of the Policies; (4) denied, as noot,
SG’'s nmotion to dismss on the basis of forumnon conveniens; and
(5) stayed all further proceedings in the matter pendi ng conpl etion
of arbitration. The Dunont/Smith Famlies filed a notion for

SAll parties and the district court proceeded bel ow upon the
belief that diversity jurisdiction, pursuant to 28 U S.C. § 1332,
existsinthis case. Diversity jurisdiction does not exist inthis
case because all nmenbers of the Dunont/Smth Fam |ies are Canadi an
citizens and SGE is a corporation created by a political
subdi vi si on of Canada. 28 U.S. C. 8§ 1332(a). However, subject
matter jurisdiction in this action exists pursuant to the Foreign
Sovereign Imunities Act (FSIA), 28 U S.C. §8 1300. See generally
In Re Tamm , 176 F.3d 274, 278 (4th Cr. 1999) (discussing general
operation of FSIA). This is so because SG@ is a corporation
created by a political subdivision of Canada that, in witing the
Policies, acted outside the territory of the United States in
connection with a comercial activity of S@ that caused a direct
effect in the United States. 28 U.S.C. 88 1603, 1605(a)(2). The
direct effect being the provision of autonobile liability and
famly security insurance coverage to Ernest Smth, Helen Smth,
and Mary Dunont while they traveled by autonobile in the United
St at es.
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reconsi deration, pursuant to Federal Rule of Cvil Procedure 60(b),
whi ch the district court denied. The district court also denied a
notion by the Dunont/Smth Fam lies requesting the district court:
(1) to order S@ to submt to arbitration under the supervision

authority, and jurisdiction of the district court and the United
States Federal Arbitration Act; and (2) to order the arbitration to
proceed under North Dakota procedural |aw

E. Arbitration in Regina, Saskatchewan, Canada.

The parties proceeded to arbitration before a three-nenber
arbitration panel in Regina, Saskatchewan, Canada. Al though the
Dunont/Smth Fam lies participated in the arbitration proceedi ngs,
they did so under protest. Before the arbitration panel, the
Dunont/Smth Famlies sought to recover two mllion Canadi an
dol l ars under the Uninsured Mdtorist and Fam |y Security Coverage
portions of the Policies.

A two-person majority of the arbitrati on panel ruled that the
procedural and substantive | aw of Saskat chewan, Canada, applied to
resolve the parties’ disputes. Applying that |aw, the sane
majority concluded that its jurisdiction derived only from the
arbitrationrequirenent inthe Famly Security Coverage portions of
the Policies. Thus, the arbitration panel only directly consi dered
whet her any anount was payabl e under the Famly Security Coverage
portions of the Policies, and if so, in what anount.

The arbitration panel concluded that each nenber of the
Dunont/Smth Famlies is a proper claimant under the Famly
Security Coverage portions of the Policies because each woul d have
status to bring an action under the Fatal Accidents Act of
Saskat chewan, R S.S. 1978, c. F-11. Wth respect to the anount of
paynments due the Dunont/Smth Famlies, the arbitration panel
st at ed:

The clai mants concede that S@ paid $17,250. 00 Canadi an
intotal pursuant to Part Il of the [Policies] and that
$100, 000.00 U.S. was recovered fromthe insurer of the
bar keeper who served the uninsured notorist Lisa Ward.
In total the claimants say they have not incurred a
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pecuniary | oss i n excess of these two suns and t herefore,
while leave is given to the claimants to continue this
arbitration on the issue of damages if they now have
evidence to the contrary, the panel has no present
expectations of this arbitration being reconvened.

(J.A 503). The arbitration panel’s decision as to the amount of
damages i s prem sed on the fact that under the | aw of Saskat chewan,
a wongful death award of non-economic loss to adult famly nenbers
is not a recognized renedy. Fatal Accidents Act of Saskatchewan,
RS S 1978, c¢c. F-11. The Queen’s Bench approved the arbitration
award by entry of a Canadi an judgnent. Saskat chewan Gover nnent
| nsurance (Applicant) v. Dunont, et. al. (Respondents), 1999 SKQB
120, Q B. 2358 of A D. 1997 (CQctober 7, 1999).

F. Proceedi ngs I n The Present Federal Court Action Foll ow ng
Arbitration.

Fol |l owi ng entry of the Canadi an judgnment, SA noved to di sm ss
the present action with prejudice on principles of res judicata.
The Dunmont/Smth Fam |ies opposed the notion on the ground, inter
alia, that SG@ waived its right to conpel arbitration by filing a
nmotion to dismss their conplaint as its first action in the case
rather than imedi ately noving to conpel arbitration.

On Sept enber 26, 2000, the district court granted SA@’ s notion

and dism ssed the present federal action with prejudice. The
Dunmont/Smth Famlies noted a tinely appeal to this court. On
appeal, the Dunont/Smth Famlies offer several argunent s

chal l enging the district court’s order requiring themto arbitrate
the merits of this case in accordance with the terns of the
Policies; which order ultimtely led to the dismssal of their
conpl ai nt based upon the doctrine of res judicata. Notably, the
Dunont/Smth Famlies do not directly challenge the district
court’s application of the doctrine of res judicata after it
determ ned that the judgnent of the Queen’s Bench approving the
deci sion of the arbitration panel was valid.

1.
As previously stated, the Dunont/Smth Fam |ies offer several
argunents challenging the district court’s order requiring themto

- 8 -



arbitrate the nerits of this case in Saskat chewan, Canada. Each is
Wi thout nerit.

A

The Dunont/Smth Fam lies argue that the district court, as a
federal district court sitting in diversity, was required to apply
the conflict of aws rules of North Dakota. Nesladek v. Ford Mot or
Co., 46 F.3d 734, 736 (8th Cir. 1995) (“Federal courts sitting in
diversity apply the forum state’s conflict of laws rules.”).
According to the Dunont/Smth Famlies, had the district court
properly applied the conflict of laws rules of North Dakota, it
woul d have applied the procedural rules of North Dakota, Anerican
Standard Life and Accident Ins. Co. v. Speros, 494 N.W2d 599, 602
(N.D. 1993) (“Matters of procedure and renedi al rights are governed
by the | aw of the forumwhere relief is sought.”), and held that,
under Hughes v. State Farm Mut. Auto. Ins. Co., 604 F.2d 573 (8th
Cr. 1979), SA is bound by the judgnent entered agai nst the estate
of Lisa Ward in the state wongful death action as to the anmounts
SA nust pay them under the Policies.’

The district court properly rejected this line of argunent.
As we have previously stated, subject matter jurisdiction in this
case is not based upon diversity jurisdiction, 28 U S.C. § 1332,
but wupon the FSIA. In a FSIA case, “there is no clear
understandi ng as to whether the forumstate’s choi ce-of-law rul es
shoul d apply or whether federal common | aw should govern . . . .7
14A Charles Alan Wight, Arthur R Mller, & Edward H Cooper,
Federal Practice and Procedure 8§ 3662, p. 231 (3d ed. 1998). Thus,
the lawis not clear whether North Dakota s conflict of |aws rules
shoul d apply at all.

Nevert hel ess, assum ng arquendo that North Dakota s conflict
of laws rules apply to nmake the holding in Hughes avail able for

"W note that SA@ does not dispute that Lisa Ward is the sole
proxi mat e cause of the August 6, 1994 accident. Thus, this appeal
does not present the i ssue of whether SG is bound by the liability
portion (as opposed to the damages portion) of the judgnent entered
agai nst the estate of Lisa Ward in the North Dakota state w ongful
deat h acti on.



application in the present FSIA action, the holding in Hughes is,
in fact, not applicable. |In Hughes, we held that a North Dakota
j udgnent agai nst an uninsured notorist as to liability and danages
was enforceabl e against the insurer where the insurer was given
tinmely notice of the insured’ s suit agai nst the uninsured notori st
and an opportunity to intervene and defend, but voluntarily chose
not to do so. Id. at 575-76. The Hughes case is materially
di stingui shable fromthe present FSIA action because the insurance
policy at issue in Hughes did not, as here, require arbitration of
the very issues that were the subject of the allegedly binding
j udgnment . Requiring SG@ to be bound by the North Dakota state
court judgnent with respect to the amounts it nust pay the
Dunont/Smth Famlies wunder the Policies would render the
arbitration provisions of the Policies, which provisions S@ cited
at the time as the reason it would not participate in the state
court action, a nullity. The Dunont/Smth Famlies cite us no
rational e or authority in support of such anillogical result. In
sum we hold the district court did not err in refusing to hold
that SG@ is bound by the judgnent entered against the estate of
Lisa Ward as to the anobunts SA nust pay the Dunont/Smth Famlies
under the Policies.

B
The Dunont/Sm th Fam | ies next argue that SG waived its right
to enforce the arbitration provisions of the Policies, and
therefore, the district court erred by requiring themto arbitrate
their clainms against SE@ in accordance with the ternms of the
Pol i ci es.

We address this argunent against the backdrop that, “[i]n
light of the strong federal policy in favor of arbitration, any
doubts concerning waiver of arbitrability should be resolved in
favor of arbitration.” Ritzel Comunications v. Md-Anerican
Cellular, 989 F.2d 966, 968-69 (8th Cr. 1993). W wll find
wai ver of arbitrability where the party claimng the right to
arbitrate: (1) knew of its existing right to arbitration; (2)
acted inconsistently with that right; and (3) prejudiced the other
party by its inconsistent actions. Id. at 969. The issue of




wai ver of arbitration is one of | aw and subject to de novo review
Ackerberg v. Johnson, 892 F.2d 1328, 1332 (8th Cir. 1989).

Here, SA does not dispute that it knewof its right to conpel
the Dunont/Smth Famlies to arbitrate their clains against it.
| ndeed, the record establishes that SG@ refused to intervene in the
North Dakota state wongful death action, acknow edging that it
woul d be bound as to a liability determ nation, but asserting that
the issue of the anounts payable to the Dunont/Smth Famlies
shoul d be determined by arbitration as provided in the Policies.
Thus, the first elenent of the waiver test is net.

The second el enment of the waiver test asks whether S3 acted
inconsistent with its right to arbitrate. The district court held
that it did not, and we agree. SA took no action with respect to
the nerits of the case prior to the district court ordering
arbitration. Rat her, SGA sought early dism ssal of the case on
jurisdictional and quasi-jurisdictional grounds. Finally, and
significantly, SG specifically stated in its brief in support of
its nmotion to dismss that the Policies require arbitration of the
i ssues sought to be litigated, that SG@ has repeatedly offered to
engage in arbitration while the Dunont/Smth Fam |ies have refused,
and that “SA would seek to conpel this nethod of resolution.”
(J.A 165). W cannot equate SG’'s seeking an early dism ssal of
this case solely on other than nerits-based grounds, coupled with
its concomtant express warning that it would seek to conpel
arbitration, as acts inconsistent with a known right to conpel
arbitration.

In support of their position, the Dunont/Smth Famlies rely
on Ritzel Conmmunications v. Md-Anerican Cellular, 989 F. 2d 966
(8th Cr. 1993). Their reliance is msplaced. In Rtzel, we
described a group of defendant-investors’ actions in filing a
nmotion to dismss for failure to join necessary parties, inproperly
nam ng the group as a party, and failing to state a claimon the
merits with respect to one of the counts in the conplaint as “a
substantial, active invocation of the litigation process.” |d. at
969. We recognized that such active invocation of the litigation




process was i nconsistent with the group’s then exi sting contractual
rights to conpel arbitration of the clains against them |[d.

In contrast to Ritzel, SG@ did not seek tolitigate the nmerits
of any of the clainms of the Dunont/Smth Famlies prior to
arbitration, and S@ specifically warned at the tine it filed its
dism ssal notion that it wuld seek to conpel arbitration.
Moreover, our ultimate holding in R tzel, that the group of
def endant-i nvestors waived their right to arbitration, rested upon
the additional significant facts (not present in the instant case)
that the group of defendant-investors filed an alternative notion
to sever a cross-claimfor a separate trial, proceeded to trial in
the district court, failed to raise the arbitration issue before
this court in a notion either to expedite the appeal or stay
proceedings in the district court, and delayed their appellate
filings. Id. at 970-71. In short, Rtzel is of no aid to the
Dunont/Smth Fam i es.

Because the second el enent of the waiver test is not net, we
need not and do not consider the third elenent. Accordingly, we
hold the district court properly determned that SG did not waive
its right to enforce the arbitration provisions of the Policies.

C.

Lastly, relying wupon the Federal Arbitration Act, the
Dunont/Smth Famlies argue that the district court erred by
failing to require the venue of the arbitration to be within the
federal judicial district of North Dakota. 9 US.C. 8§ 4 (“The
heari ng and proceedi ngs, under such agreenent, shall be within the
district in which the petition for an order directing such
arbitration is filed.”). According to the Dunont/Smth Famlies,
had the district court required the venue of the arbitration to be
within the federal judicial district of North Dakota, they could
have avail ed thenselves of Hughes v. State Farm Mut. Auto. Ins.
Co., 604 F.2d 573 (8th Cr. 1979), as well as North Dakota’s
wrongful death statute, which is nore generous in the provision of
damages to adult children than the Fatal Accidents Act of
Saskat chewan.




The Dunont/Smth Fam | ies’ venue argunent al so does not afford
themrelief fromthe district court’s dism ssal of their conplaint.
Assum ng arquendo that the district court erred in failing to
require the venue of the arbitration to be within its own federal
judicial district, the error was harm ess. First, for the reasons

we expressed in Part I1.A of this opinion, Hughes is of no aid to
the Dunont/Smth Famlies. Second, the plain |anguage of the

arbitration provisions of the Famly Security Coverage portions of
the Policies required that “[t] he question of an appropriate doll ar
anount of conpensation for the loss of a [claimant] shall be
determ ned by the |law of Saskatchewan.” 1d. Thus, even if the
arbitration had taken place in the federal judicial district of
Nort h Dakota, the | ess generous Fatal Accidents Act of Saskatchewan
woul d have applied as provided in the Policies. Third, to the
extent the Dunont/Smth Famlies sought coverage under the
Uni nsured Motorist Coverage portions of the Policies, which
portions did not command that conpensation for the loss of the
cl ai mant be determ ned by the | aw of Saskatchewan, the plain terns
of the Policies Iimt recovery of damages caused by the uninsured
nmotori st to those danages suffered by: (1) the naned insured while
in his or her owmn vehicle; (2) any other person who i s an occupant
of the named insured’ s vehicle; and (3) under certain specified
conditions, the named insured, his or her spouse, other relatives
who live in the care of the naned i nsured, and any ot her person who
is an occupant of an auto the nanmed insured is using but does not
own. Because no nenber of the Dunont/Smth Famlies falls within
any of these categories, the damages sought to be recovered by
them for exanple, for their own | oss of society and conpani onship
with their parents, are not recoverabl e under the plain | anguage of
the Uninsured Motorist Coverage portions of the Policies. Thus,
the same outcone would have resulted had the district court
required the venue of the arbitration to be within the federal
judicial district of North Dakota. In sum the Dunont/Smth
Fam | i es’ change of venue argunent does not afford themany relief
fromthe district court’s dism ssal of their conplaint.



L1l
In summary, we reject the various chall enges nounted by the
Dunont/Smth Fam lies to the district court’s order conpelling them
to arbitrate their clains against SA.

Accordi ngly, the judgnment of the district court dism ssingthe
action on the basis of res judicata is affirned.?®

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.

8Havi ng rej ected all of the Dunont/Snith Fam |ies’ assignnents
of error on appeal, we need not and do not address SA’s
alternative argunent in favor of affirmance that the district court
| acked personal jurisdiction over it.
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