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KRESSEL, Bankruptcy Judge.

1 TheHonorable DennisD. O’ Brien, United States Bankruptcy Judgefor the Didtrict of Minnesota,
gtting by desgnetion.



The defendants, Michad Lurie and Ryan Lurie, goped from the order of the bankruptcy court?
which avarded the defendants restitution for their interest in property that was sold a an execution sde
pursuat to a fraudulent trandfer judgment which was subssquently reversed.  The bankruptcy court
determined thet, upon areversd of judgment, an gopdlant is entitled to reditution in the amount actudly
recaived by the gopdleg, plus interest and taxable cods. Defendants argue that they are entitled to
damagesintheform of thefarr market vaueof the property sold, plusinterest and atorney fees. Weafirm
the decison of the bankruptcy court.

BACKGROUND
The higory of this caseis st forth in the court of gopedls opinion inBlackwell v. Lurie(Inre
Popkin & Stern), 223 F.3d 764 (8th Cir. 2000). In brief, Popkin & Stern was alaw firm of which
Rondd Lurie was a generd partner. In 1992, an involuntary Chapter 7 bankruptcy petition was filed
agand Popkin & Stern. The case was converted to Chapter 11 and the gppdlee herein, Robert J.
Blackwell, was gppointed as the Chapter 11 trustee. In 1993, Blackwdl was gppointed the liquidating
trustee under a Chapter 11 plan confirmed by the court.

On October 20, 1994, the trustee abtained a judgment againg Rondd Lurie in the goproximete
amount of $1.1 million.  Subsequently, the trustee brought a fraudulent transfer complaint againg Rondd
Lurie and his children, Michad Lurie and Ryan Lurie, seeking to avoid the trandfer of red edate that
Rondd Lurie was to have inherited from his mather, but for his disdaimer of the property which caused
it to passto the gopdlantsingdead. On August 18, 1998, the bankruptcy court entered judgment in favor
of the trustee and s&t asde the trandfer of the property to the gppdlants We affirmed the bankruptcy
court' sdecison.® However, the Eighth Circuit Court of Appedls reversed and remanded.?

2 The Honorable Barry S. Schermer, United States Bankruptcy Judge for the Eastern Didtrict of
Missouri.

3 Blackwell v. Lurie (Inre Popkin & Stern), 234 B.R. 724 (B.A.P. 8th Cir. 1999).
“ Blackwell, 223 F.3d 764.



At notimewhilethe gpped was pending did the gppdlantsseek agtay pending gpped, nor did they
seek aupersedeas bond to stay execution on the property.® Thus, in December 1998, the trustee filed
awrit of execution under the $1.1 million judgment againgt Roneld Lurie, and the sheriff sold his interest
in the property to adisnterested third party for $420,500. After the sheriff’'s commisson and expensss
($16,825) were deducted, the trustee received $403,675 from the sdle.

Thereverd by the Eighth Circuit occurred after the property was sold.  In reverang, the court
dated that the case wasremanded “for further procesdings. . . to determinethe amount of damages owed
to Miched and Ryanfor theloss’ of their interest in the property.® On remand, the bankruptcy court agreed
with the trustee that, under Missouri law, gppdlants “dameges’ were limited to dl benefits the trusee
acquired under the erroneous judgment. Therefore, the court awarded gppelants the amount the trustee
actudly recaived fromthe sde, $403,675, plusinterest and taxable costs. Appelantsargue on goped that
the bankruptcy court erred infaling to avard them thefar market vaue of the property and their attorney
fees.

DISCUSSION
We review the bankruptcy court’s factud findings for dear eror and its condusions of law de
novo. Blackwell v.Lurie (InrePopkin & Sern), 223 F.3d 764, 765 (8th Cir. 2000); Wendover
Fin. Servs. v. Hervey (In re Hervey), 252 B.R. 763, 765 (B.A.P. 8th Cir. 2000).

The truseg s action againg the gopdlants, and thus the resuiting judgment, was brought under
Missouri’ sUniform Fraudulent Trandfer Act. Thebankruptcy court and the parties assumed that Missouri
law controls gppdlants remedy for thereversd of that judgment. We nesd not determine whether federa
or Missouri date law gpplies, asthe result under @ther isthe same.

Missouri Law
The bankruptcy court correctly determined thet, under Missouri law, “ upon reversd of ajudgment
... the gopdlant is entitled to redtitution from the respondent of al benefits acquired under the erroneous
judgment during the pendency of angpped.” De Mayo v. Lyons, 228 SW.2d 691, 692 (Mo. 1950);

> Duingord argument, gopdlants counsd damed that hethought astay may have been requested
and denied. However, thereisnothing in therecord to support thisdaim and infact, therecord iscontrary.

® Blackwell, 223 F.3d at 770.



see Chaney v. Cooper, 948 SW.2d 621, 624 (Mo. Ct. App. 1997). Thisright to redtitution existseven
if it is not expresdy ordered by the appellate court. De Mayo, 228 SW.2d a 692. However, the
“damages’ which may be given for redtitution “are not opentended.” Lancaster v. S mmons, 621
SW.2d 935, 940-41 (Mo. Ct. App. 1981). Redtitution, as a remedy for reversa of an erroneous
judgment, isaproceedinginequity. Int’l Ins. Co. v. Metro. St. Louis Sewer Dist., 938 F. Supp. 568,
571-72 (E.D. Mo. 1996); Chaney, 948 SW.2d at 624). Thus, the gopdlant is not entitled to recaive
traditiond “legd damages” See Metro. St. Louis, 938 F. Supp. & 571-72 (granting summeary judgment
in favor of insurer, whose policy exduded daims arising from non-*money damages,” where the insured
sought coverage for a credit-refund it was ordered to pay to customers as a result of arate-increase
ordinance baing invaidated by the Missouri Supreme Court).

Accordingly, in ruling thet gppdlants were entitled to the bendfits recaved by the gppdlees under
the erroneousjudgment, the Missouri Supreme Court in De Mayo’ hdld thet gopellantscould recover the
amount redlized by the gppdlessfrom various s esof whiskey obtained under execution, plusinterest from
the date of thelevy under execution, and taxable costs. See De Mayo, 228 SW.2d at 692, 6%4. This
iswhat gopdlantsherewere awvarded (the amount redlized by thetrustee, plusinterest, plustaxable costs),
and that avard was proper. Appdlantserroneoudy citeDe Mayo for thepropostionthet they areentitled
to the far market vdueof the property sold. Thisisadear missaement of De Mayo’ s halding. Theuse
of a“reasonable market vaue’ by the De Mayo court arose in the context of sdles under the execution
for which the judgment creditor could not establish the actud sdeamounts. Seeid. a 694. For those
sdes only, the court held that gppelants could recover the reasonable market vaue of the whiskey sold.
Seeid.

Likewise in Lancaster,® the gopdlant was awvarded regtitution in the amount actudly received
by the gppdlee, for rents while he was in possesson of property pursuant to a judgment that was
subsequently reversed. See Lancaster, 621 SW.2d at 937-39. Appelant argued on gpped thet the
trid court awarded himinadequate damages, assarting that the mandate of the gopelate court required thet
he “be restored to dl thingslost by reason of [the origind] judgment.” 1d. at 940. The gopdlant sought
additiond damages and the recoveary of his atorney fees  Refuting gopdlant’ s arguments and dting De

7228 SW.2d 691.
8621 S.W.2d 935.



Mayo® andHurst Automatic Switch & Signal Co. v. Trust Co.,' the court held thet the gopdlant
was not entitled to recover atorney fees or other litigation expenses whichwere not taxable as cogts, nor
was gppd lant entitled to recover for speculative damages Lancaster, 621 SW.2d at 940-41.

Appdlantsciteonecase Harris v. Desisto, 932 SW.2d 435 (Mo. Ct. App. 1996), in support
of theargument that the trustee should pay ther attorney fees. That caseisingppodte. Harris concerned
aparty’s remedies upon rescission of acontract, not the remedies available upon reversd of an erroneous
judgment. Seeid. Appdlantscan point to no case where Missouri courts have awvarded atorney fees
as pat of areditution award following the reversal of ajudgment. Indeed, no such caz exids

Thereisno support in Missouri law for awarding appdlants the farr market vaue of the property
sold. Rether, in accordance with wel established Missouri law, they are entitled to the bendfits actudly
recaived by thetrustee under the erroneousjudgment, together with interest from the date of thelevy under
executionand taxablecoss. Wehold that the bankruptcy court properly determined gppellants redtitution
award pursuant to Missouri law.

Federal Law
Under wdl-established case law, the outcome under federd law isthe same. As dated by the
Eighth Circuit Court of Appeds “It isalong-ganding legd principle thet ‘[g] person who has conferred
abendfit upon ancther in compliance with ajudgment, or whose property has been taken thereunder, is
entitled to redtitution if the judgment isreversed or set adde, unlessredtitution would beinequitable. . . .
Mohamed v. Kerr, 91 F.3d 1124, 1126 (8th Cir. 1996) (dteration in origind) (quoting Restatement of
Redtitution § 74 (1937)).

As indicaed in Mohamed, courts have long looked to the Restatement of Redtitution § 74 for
guidance. See Mohamed, 91 F.3d a 1126. Comment d to the Restatement provides, in pertinent part:

d. Redtitution of money from judgment creditor. . . . If the debtor’'s
property has been sold to a dranger and the proceeds pad to the
judgment crediitor, the judgment debtor is entitled to recover the amount

9 228 SW.2d 691.
10 236 SW. 58 (Mo. 1921).



thus recaived by the judgment creditor with interest; unless the judgment
wasvoid, he cannot recover the value of the property sold, if the
action was brought in good faith and the sdle was properly conducted,
snce the creditor wias acting lanfully.

Retatement (Fr<) of Redtitution § 74 cmt. d (1936) (emphesisadded). An llludration to this Comment
provides.

A obtains a judgment againg B for $3000. Execution is levied on the
judgment and B’ s property, to the vaue of $4000, issold. Although the
sdeis properly conducted, the property brings but $3000 which is paid
toA. Thejudgmentisreversed for eror of law. B isentitledto redtitution
from A of only $3000 with interest.

Restatement (First) of Restitution § 74 amt. d, illus. 12 (1936).

Thus, courts have universdly hed that where a judgment is reversed, gppdlants are entitled to
regtitution of the benfits recaived by the other party (plus costs and interest), but to nomore. See, e.g.,
Kansas City So. Ry. Co. v. S. Trust Co., 279 F. 801 (8th Cir. 1922); U.S. Indus., Inc., v. Gregg,
457 F. Supp. 1293, 1298-99 (D. Dd. 1978), aff’ d, 605 F.2d 1199 (3d Cir. 1979), cert. denied, 444
U.S. 1076 (1980). Under federd law, reditution is a remedy in equity, it is not a metter of right nor a
proceeding for “money damages™* See Atlantic Coast Line R.R. Co. v. Florida, 295 U.S. 301,
309-310 (1935); Mohamed, 91 F.3d at 1126; Metro. . Louis, 938 F. Supp. at 571.%2

1 Therefore, unlike Missouri law which views regtitution fallowing the reversd of an erroneous
judgment as amétter of right, federd law doesnat. Ingteed, federd courtswill not award redtitution unless
the gopdlant shows thet equity will be offended if the gppelesisalowed to retain what he received under
the erroneous judgment. See Mohamed, 91 F.3d & 1126 (citing Atlantic Coast Line R.R. Co. v.
Florida, 295 U.S. 301, 309-310 (1935)).

12 Appdlantsdamthet the Eighth Circuit hasrecognized thet retitution extendsbeyond thebenefits
recaived by the gopdlee, and can indude compensatory dameges. For this propogtion, they dite Kerr
v.CharlesF. Vatterott & Co., 184 F.3d 938, 944 (8th Cir. 1999). However, thet decison hasnothing
to do with the issue in this case: the proper remedy to be awarded upon the reversd and remand of a
judgment. Theissuein Kerr involved a penson plan paticipant’s remedies for the plan adminigrator’'s
breech of fidudary duty. Seeid.

Appdlants dso point to the Eighth Circuit's language in remanding this case “for further
proceedings. . . to determine the amount of dameages owed to [gppdlantd for theloss’ of ther interest in

6



InKansas City So. Ry., 279 F. 801, gopdlants sought the va ue of property sold pursuant to a
|ater-reversed court decree. Nating that no supersedeas bond was obtained and that no objectionsto the
sde or gopeds therefrom exigted, the Eighth Circuit Court of Appedls agreed with the condusion of the
trid judgethat the only restitution appd lantswereentitled to wasto gpportion the purchasemoney recaived
according totheparties interests 1d. a 804-805. “Litigants cannot be pendized for errors of the court.”
Id. a 805.

In Gregg,*? the victorious gppdlant daimed that he was enttitled to recover not only the benefits
received by the gppdlee under the erroneousjudgment, but dso the vdue of hisinterest in gock whichwas
sazed and sold under the judgment, plus the expenses he incurred induding cogts and atorney fees.
Regecting thisdam, the didtrict court Sated:

| havefound no caseinwhich aplantiff, following reversd of aneroneous
inunction, judgment, atachment, or other decree has recaved in
regtitution an amount greater than the va ue of the benefit which had been
conferred upon his opponent as aresult of the erroneous order.

[T]o the extent that Gregg demands redtitution of what he logt in the
dedine of the market vaue of hisstock asaresult of theerroneousorders
of this Court, without regard to the benefit which USl received, the cases
do not support his pogtion.

Gregg, 457 F. Supp. a 1298-99. The court further obsarved that dams for recovery aoove the vdue
of the bendfit recaived under the eroneous judgment are generdly trested by courts under different
dandards than daimsfor reditution. Id., a 1299 (and cases cited therain). Notably, in order to award
dameages for areversad judgment, courts generaly require proof of maice or lack of probable causein
filing the origind action. See id. No such proof, nor even an dlegation by gppdlants, exigs here

the property. See Blackwell, 223 F.3d & 770. Clearly, however, the Eighth Circuit was usng theterm
“damages’ inthe generic or generd sense of theword; asit isplainfrom Mohamed, supra, and dmogt
100 years of federd case law, that in the Eighth Circuit it is settled thet retitution of the benefits recaived
by the gppdlee under an erroneous judgment is the proper remedy. See Mohamed, 91 F.3d at 1126.
Moreover, theissue of gopdlants remedy upon reversd was not an issue before the court in Blackwell.
See Blackwell, 223 F.3d 764.

13 457 F. Supp. 1293,



Appdlantscomplainthet theliquideting trustee violated the Bankruptcy Codebecausehedlegedly
faled to sl the property in acommerddly ressonable manner (eg., hesold it at asheriff’ sexecution de
ingtead of liging the property with abroker). Firg, therecordisdevoid of any indication thet thisargument
was raised or congdered by the bankruptcy court, and we will not condder issuesraisd for thefird time
ongpped. See Wendover Fin. Servs. v. Hervey (Inre Hervey), 252 B.R. 763, 767 (B.A.P. 8th
Cir. 2000). Second, gppdlantsaresmply wrong. Thetrusteewas acting under hispowers asajudgment
creditor, not an owner of the property. Thetrustee had no ownership interest in the property. The sheriff
properly sold the property under Missouri’s execution laws. Had the trustee failed to execute on the
property, wheretherewas no Say pending apped, itislikdy that hemay beenin breach of afiduciary duty
owed to the creditors of Popkin & Stern.

Thereisamply no support, under ether federd law or Missouri law, for avarding gopdlantsthe
far market vaue of the property sold nor attorney fees. Appd lants assert that the result should be different
here because gppdlants are “innocent third parties’ who were deprived of ther property by thetrusteg' s
execution e Thisisa non sequitur. Appdlants were on the losng end of a bankruptcy court
fraudulent trandfer judgment which avoided the trandfer of an interest in property to them. They faled to
seek agtay pending gpped nor did the seek asupersedeasbond. Therecord showsthet thetrustee, acting
asajudgment creditor under awrit of execution, properly sold the property to adisinterested third party
a asheiff' ssde. Wehaoldthat the bankruptcy court properly determined the correct amount of restitution
to be avarded to gppdlants for the loss of tharr one-hdf interest in the property sold pursuant to the

judgment.

CONCLUSION
The judgment of the bankruptcy court is afirmed.

A true copy.
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CLERK, U.S BANKRUPTCY APPELLATE
PANEL, EIGHTH CIRCUIT.



