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Debtor J. Marshdl Harvey Korte (“Debtor”) appeds from the bankruptcy court’s' decison
denying Debtor his discharge pursuant to 88 727(a)(2)(A) and (a)(4)(A) of the Bankruptcy Code. For
the reasons st forth bel ow, we affirm the decison of the bankruptcy court.

FACTS and PROCEDURAL HISTORY

In May 1988, Eal F. McGrane, afriend of Debtor's father, created “Amdar Trust” (“Trud”), a
“Common Law Trug Orgenization.”> Debtor wasthe Grantor” of the Trust, and Fred J. Korte, Debtor's
father, was“ Trugeg’ of the Trust. The purpose of the Trug, according to Debtor'sfather, wasto protect
assets for the Trudt's beneficiaries who were the minor daughters of Fred J. and Norma Korte.

Debtor tranderred extengve persond property tothe Trust: jewery, dothing, antiques, collectibles,
children'stoys, two trucks, acar, two motorbikes, a snowmohile, a camper, bedroom furnishings, office

furniture, sports equipment, shop tools and eguipment, invesments, dining room furniture, toothbrushes,
razors, towes, twotractors, threeaugers, an auger wagon, two gravity boxes, agrain deaner, acorn heed,

The Honorable William L. Edmonds, United States Bankruptcy Judge for the Northern Digtrict
of lowa

AWhile the question of the vdidity of thistrust is not before us, we undersoore that such trust
arangements are dosdy scrutinized by the courts and have long been recognized as merdly being
employed by debtors as a mechaniam to shidd assats from their creditors. See, eg., United Satesv.
Graham 60 F.3d 463, 469 (8th Cir. 1995) (affirming lower court'simpogtion of crimind pendties
agang atorney who “ creetd d] afraudulent trust document to remove his only asset from the
bankruptcy estate’); Lewisv. Haworth (In re Haworth), 253 B.R. 478, 481 (Bankr. D. Wyo. 2000)
(finding that “trust” was nat alegd entity to which delator could trandfer property under Wyoming law,
thus, property conveyed to “trust” prior to bankruptcy became property of the edate); Inre
Condiitutiond Trugt # 2-562, 114 B.R. 627, 631 (Bankr. D. Minn. 1990) (finding thet “revocable
domedtic trugt” formed *under the common law of contracts’” and “protected by” the United States
Condtitution hed asits only function the holding of title to cartain red estate and was nat engaged in a
business such that it could qudify for Chepter 11 bankruptcy protection); Giove v. Stanko, 977 F.2d
413, 417 (8th Cir. 1992) (setting asde as fraudulent trandfers made to trust upon finding thet transferor
“was atempting to shidd his assets from current and future crediitors’).
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acombingtion gravd and grain box, certain tillage eguipment, a corn planter, and varioustanks. Though
he was Grantor of the Trust, Debtor did not take possession of or title to the subsequently-issued Trust
catificates. Rather, he directed they be tranderred to histwo sepsders, the Trust's beneficiaries

InMarch 1989, forty acres of red property, which indluded sometillable acreage, a house, and
an gpatment, located a 2966 - 380th Street in Osage, lowawas added to the Trust res. The property
hed previoudy beonged to Debtor's father and epmother. To prevent foreclosure on the property in
January 1987, Osage Farmers Nationd Bank (Bank™) agreed to sdll the property on contract to Debtor.
After Debtor, with finandia help from family members completed the payments, the Bank deeded the
property to the Trust.

Intheyearsafter the Trust's creation, Debtor continued to usethe persondty, householditems, red
property, and equipment he transferred to the Trugt. For example, he usad the farm equipment and todls
for hiscustom crop farming businessin 1997, 1998, and into 1999. He dso had accessto and spent some
time a the gpartment located on the red property. In addition, many of the persond and household items
tranderred to the Trust could be found in the gpartment.

OnNovember 25, 1998, Debtor filed a Chapter 7 bankruptcy petition. In his schedules, Debtor
liged his resdence as 2966 - 380th Street in Osage, lowa. Debtor listed only three creditors (1) the
Internd Revenue Service (“IRS’) for debtsincurred between 1989 and 1994 intheamount of $79,654.38;
(2) the lowa Department of Revenue for debts incurred between 1989 and 1994 in the amount of
$11,397.94; and (2) Marilyn K orte, Debtor'smother, for adebt incurred in 1989 in theamount of $9,139.
Debtor indicated the he had no ownership interests in red property. As for persond property, Debtor
listed $1,265 in assets: (a) $50 cash; (b) $560 normd furnishings Osage, lowa; (€) $150 books, tapes,
records, (d) $155 wearing gppard; (€) $50 Camaro (1978); (f) $50 Buick wagon (1980); (g) $100 Ford
Escort (1985); and (h) $150 Kawasaki snowmobile (1978). He daimed asexempt the household goods,
the wearing gppard, and the 1985 Ford Escort. In his Statement of Finenaid Affars, Debtor ansvered



“none’ when asked to “[l]igt dl property owned by another person thet the debotor holds or controls”
Debtor sgned his schedules.

Almost onemonth after hefiled hispetition, thefirs medting of creditorswashdd. At that medting,
Debtor sad that he hed transferred only a couple of vehidesto the Trust. He made no mention of any of
the other persond property or farming equipment the Trust documents show Debtor trandferred to the
Trus. Heaso gated that he hed liged dll of hisred and persond property in his schedules.

OnApril 6,1999, thelRS commenced an adversary proceeding againgt Debtor.® Spedificdly, the
IRS dleged that Debtor should be denied his discharge for having transferred or concedled assets within
one year of the petition date with an intent to defraud his creditors under 8 727(a8)(2)(A) and for having
fdsdy filled out his schedules under § 727(a)(4)(A). On November 27, 2000, the bankruptcy court
entered an order denying Debtor his discharge on both grounds.

Inits decigon, the bankruptcy court first addressed Debtor's contention that the IRS could not
bring an objection to discharge action. Spedificaly, Debtor disouted histax lighility, assarting thet he owed
nothing to the IRS; therefore, he argued, the IRS lacked standing to object to entry of hisdischarge. The
bankruptcy court rgected Debtor's argument, reasoning that, under 8§ 727(c)(1), the IRS qudlified as a
“creditor” which may object to the granting of adebtor's discharge becauseit holdsa“dam” asthet term
Is defined in the Bankruptcy Code.

Next, under 8§ 727(8)(2)(A), the bankruptcy court found that Debtor had conceded persond
property with an intent to hinder, dday, or defraud his creditors within the year prior to the petition filing
date. Thebankruptcy court mededear that theinitia transfer or concedlment of Debitor's assetstook place

3The IRS arigindly filed suit against Debotor on August 17, 1998, seeking to reduce to judgment
unpaid federd tax assessments againgt Debtor and to fored ose on certain redl property. That suit was
interrupted by the impogtion of the autometic Say.



admog adecade before hefiled for bankruptcy. Even o, rlying onthe* continuous concedl ment doctring”
the bankruptcy court found that Debtor's concedl ment of hisassetsintheyear prior to bankruptcy coupled
with his continued business and persond use of those assets warranted a denid of discharge. The
bankruptcy court dso found that the IRS presented insufficient evidence to show Debtor retained an
interest in the red property located in Osage, lowa

Third, on the 8 727(a)(4)(A) dam, the bankruptcy court found Debtor fraudulently filled out his
schedules and lied under oath at the first medting of creditorswhen hefaled to disclose hisinterestsinand
trandfersof certain persondty. Heknew, the bankruptcy court conduded, that hisschedulesand testimony
werefdse Immediatdy before and after the petition filing deate, he not only possessed, but dso used much
of the persond property and equipment he had ogengbly tranderred to the Trud.

Debtor appededt the bankruptcy court's decison denying Debtor his discharge under 88

721(3(2)(A) and @(4)(A).
ISSUES

This case presents two main issues on goped.® Thefirg is whether the bankruptcy correctly
determined that the IRS had sanding to commence an adversary proceeding againgt Debtor pursuant to
8727. Thesscondiswhether the bankruptcy court correctly denied the Delator hisdischarge: inparticular,

“The IRSinitidly argued that Debtor hed not timely filed his Natice of Apped. Theissuewas
conddered by an adminigrative pand which determined thet Debtor had timely taken his gppedl.

°In his gopdlate brief, Debtor raises severd additiond issues, most of which rdaeto hisfirmly-
held belief thet he does not have to pay taxes or his assertion thet the IRS has never produced “law”
dating that Deltor isrequired to file atax return. Theseissues are whally unrdated to the two
dischargeshility issues properly before us. We could not determine such issues even if they were
properly before us because Debtor falled to provide us with atranscript of the heering in which he
damsto haveraised dl of these arguments. We d 0 dedline to address Debtor's assartions that the
bankruptcy court treated him unfairly or prgudicidly when it refused to continue the trid in this matter
despite learning that Debtor hed retained counsdl fewer than 24 hours before the time of trid.
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whether the bankruptcy court correctly determined that under 8§ 727(a)(2)(A), Debtor trandferred and
concedled assts with the intent to hinder or defraud his creditors and that under 8 727(a)(4)(A), Debtor
fady filled out his schedules and lied under oath about his assts a the fird meding of creditors

STANDARD OF REVIEW

The gppdlate court reviews abankruptcy court's condusons of law de novo and itsfindingsof
fact for clear error. See Merchants Nat'l Bank of Winonav. Moen (In re Moen), 238 B.R. 785, 790
(B.A.P. 8th Cir. 1999); Bachmen v. Laughlin (In re McKeamien), 236 B.R. 667, 670 (B.A.P. 8th Cir.
1999). “Afindingis‘dearly erroneous when dthough thereis evidence to support it, the reviewing court
on the entire evidence is left with a definite and firm conviction that a mistake has been committed.”
Andersonv. Bessemer City, 470 U.S. 564, 573 (1985) (quoting United Statesv. United Sates Gypsum
Co., 333 U.S. 364, 395 (1948)). A bankruptcy court’ sfactud findings may not, however, be overturned
on gpped merdy because the gppdlate court may have decided theissue differently. See Anderson, 470
U.S. a 573.

Inthis case, the bankruptcy court's determination thet the IRS had sanding to bring the adversary
proceading objecting to the Debtor's discharge is a question of law subject to de novo review. See In
re FedPak Sys., Inc., 80 F.3d 207, 211 (7th Cir. 1995); Smonv. New Ctr. Hosp. (In re New Cir.
Hogp.), 187 B.R. 560, 566 (E.D. Mich. 1995) (“ Applying the de novo standard for review of questions
of law, the decison of the Bankruptcy Court asto sanding is afirmed.”); Manson v. Stacescu, 11 F.3d
1127, 1130 (2d Cir. 1993); Argerasv. GF Corp., 140 B.R. 884, 885 (N.D. Ohio 1992).

A bankruptcy court'sdetermination that adebtor conceded or trandferred assatswith anintent to
hinder or defraud his creditors under § 727(a)(2)(A) is reviewed for clear error on gpped, asis the
bankruptcy court's determination thet a delotor knowingly and fraudulently mede a fase oeth or account
under 8 727(a)(4)(A). See, eq., Secor Bank v. Tsthim (InreTschirm), No. 92-0868, 1992 WL 142699,




a*4 (ED. La June 15, 1992) (“Thefinding of the bankruptcy court regarding whether the debtor acted
with the intent to hinder, dday or defraud creditors is a factud one, and may set asde only if dearly
erroneous.” (ating Hibemia Netl Bank v. Perez (In re Perez), 954 F.2d 1026, 1029 (5th Cir. 1992));
Cepdak v. Sears(In re Sears), 246 B.R. 341, 347 (B.A.P. 8th Cir. 2000) (dating that the quetion of a
debtor'sknowledgeand intent under 8 727(a)(4) is* amatter of fact”); Casey v. Kasd, 223 B.R. 879, 884
(E.D. Pa. 1998) (* The datement must be knowingly fraudulent; there mugt bean intent to hinder, dday or
Oefraud for the actions to have been done knowingly and fraudulently. ... Fraudulent intent isaquestion of
fact.” (citations omitted)).

DISCUSSION

A.  Sending

As a threshold matter, Debtor suggested that the IRS lacks standing to bring an adversary
proceading to object to entry of Debtor'sdischarge. Spedificaly, Debtor dleged that because he disputes
the fact that he owes any taxes, the IRS has no interest or dakein hisbankruptcy. Inresponse, the IRS
maintained it is a creditor which has sanding to object to Debtor's discharge, even if Debtor'stax lighility
is disputed. Reasoning thet the IRS qudlified as a creditor who holds a dam, the bankruptcy court
determined that the IRS had ganding to commence an adversary proceeding objecting to Debtor's
discharge

Section 727 governs discharges in bankruptcy generdly.  Subsection (€)(1) of that provison
specificdly providesthat “[t]he trustee, a creditor, or the United States trustee may object to the granting
of adischarge under subsection (8) of thissection.” 11 U.SC. § 727(c)(2) (1994). A “creditor,” inturn,
Is defined as an “entity that has adam againg the debtor that arose a the time of or before the order for
rdlief concerning the debtor.” 11 U.SC. 8 101(10)(A) (1994). A “dam’ isa“right to payment, whether
or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disouted, undisputed, legd, equitable, secured, or unsecured.” 11 U.S.C. 8 101(5)(A) (1994). Rule



7001(4) of the Federd Rules of Bankruptcy Procedure Sates thet “a proceeding to object to or revoke
adischarge’ isan adversary proceeding. Fed. R. Bankr. P. 7001(4) (1994). Asdated in Rule4004(a),
an adversary proceeding objecting to adebtor's discharge must be commenced within certain ime limits
See Fed. R. Bankr. P. 4004(a) (1994).

Inthis case, the bankruptcy court correctly determined thet the |RS had standing to commence an
adversary proceeding objecting to Debtor'sdischarge. Debtor listed thelRSasoneof only threecreditors
inhisbankruptcy schedules. Moreover, though Debtor may disputetheamount or natureof thelRSsdam
or that daim may ultimately be reduced or disdlowed, the IRS nevarthdess holds a“dam,” thereby
qudifying it asa“creditor” under 8 727(c)(1) with sanding to object to Debtor's discharge. Findly, the
IRS complied with dl of the procedurd requidtes in thisingance. The IRS commenced an adversary
procesding, as required under Rule 7001(4), within the time limits established under Rule 4004(Q).

B. Denid of Discharge

The IRS sought a denid of the Debtor’s discharge on two grounds under § 727. Generdly
gpesking, denying the debtor adischargeisa“harsh and dradtic pendty.” American Bank v. Irdand (In
re Irdand), 49 B.R. 269, 271 n.1 (Bankr. W.D. Mo. 1985). See gengdly Peoples State Bank v.
Drenckhehn (In re Drenckhahn), 77 B.R. 697, 705 (Bankr. D. Minn. 1987) (recognizing thet denid of
dischargeisa” harsh sanction”); McDonough v. Erdmen (Inre Erdman), 96 B.R. 978, 984 (Bankr. D.N.D.
1988) (“Denying a discharge to a debtor is a serious matter not to be taken lightly by a court.”).
Accordingly, thedenid of dischargeprovisonsaof 8 727 * aredrictly congtrued infavor of thedebtor.” Fox
v. Schmit (Inre Schmit), 71 B.R. 587, 589-90 (Bankr. D. Minn. 1987). Importantly, however, 8 727 was
aso induded to prevent the debtor's abuse of the Bankruptcy Code. Seeid. at 590.

The burden of proof in adenid of discharge caseis on the objecting party. See Fed. R. Bankr.
P. 4005; Ramsay v. Jones (In re Jones), 175 B.R. 994, 997 (Bankr. E.D. Ark. 1994). The objecting
paty, the IRS in this case, mugt prove each dement by a preponderance of the evidence. See, eag.,




Grogan v. Garner, 498 U.S. 279, 285 (1991); Kirchner v. Kirchner (In reKirchner), 206 B.R. 965, 973
(Bankr. W.D. Mo. 1997) (citing BardaygAmerican Bus. Credit v. Adams (In re Adams), 31 F.3d 389
(6thCir. 1994)); Kaler v. Craig (InreCraig), 195 B.R. 443, 448-49 (Bankr. D.N.D. 1996)(citing, i nter
alia, Farouki v. Emirates Bank Intl, Ltd., 14 F.3d 244 (4th Cir. 1994); Hrd Nat'l Bank v. Seréfini (In
re Sarefini), 938 F.2d 1156 (10th Cir. 1991)).

1. Concedment of Assets

The firg ground on which the IRS asked  the bankruptcy court to deny Debtor hisdischargeis
8§ 727(8)(2)(A). ThelRSdleged that Debtor concedled within a year of the petition filing dete various
asgtswith the intent to hinder or defraud his creditors, and the bankruptcy court agreed.  Invoking the
continuous concedment doctrine, the bankruptcy court reasoned that even though Debtor actualy
tranderred persondty and agricultura equipment to the Trust morethan oneyear beforefiling abankruptcy
petition, he continued to use thet property and falled to disdose any kind of interest in that property in his
shedules or a the firgt mesting of creditors

Saction 727(a)(2)(A) providesin rdlevant part that a debtor’ s discharge should be denied when:

the debtor, with intent to hinder, dday, or defraud a creditor or an officer of the edate ... has
trandferred, removed, destroyed, mutilated, or conceded, or has permitted to be transferred,
removed, destroyed, mutilated, or concedled ... property of the debtor, within oneyear beforethe
date of thefiling of the petition.
11 U.SC. 8 727(a)(2)(A) (1994). To succeed on a § 727(8)(2)(A) daim, the objecting creditor must
prove by a preponderance of the evidence: (1) that the act complained of was donewithin oneyear prior
to the date of petition filing; (2) the act was that of the debtor; (3) it conagted of a trander, removd,
destruction or concealment of the delotor's property; and (4) it was done with an intent to hinder, dday,
or defraud either acreditor or an officer of the etate. Kder v. Craig (Inre Craig), 195 B.R. 443, 448

(Bankr. D.N.D. 1996).




Applying the firg three d ements, the Satute requires that the debtor transfer, remove, destroy, or
concedl his property within one year of the dete of the petition filing. Reevant to this case, “concedment
isacontinuing event and under the established doctrine of ‘continuing concedment,’ a concedment thet
origineted outsde the one yeer limitation period iswithin the reech of 8 727(a)(2)(A) if the conced ment
continued on into the year preceding the filing coupled with therequisteintent.” Inre Craig, 195 B.R. a
449 (ating Rosenv. Bezner, 996 F.2d 1527 (3d Cir. 1993); Inre Olivier, 819 F.2d 550 (5th Cir. 1987)).
Asst concedment “istypicaly found to exis where the interest of the delotor in property is not gpparent
but where actud or beneficid enjoyment of that property continued.” InreCraig, 195 B.R. a& 449 (cting
asillugraive In re Towe, 147 B.R. 545 (Bankr. D. Mont. 1992)).

Here, Debtor trandferred legd title to the persondty and agriculturad equipment to the Trust well
outsde the one year window, but he conceded that property after the actud trandfer and into the requidite
time frame. He used both the persondty while heresded & the gpartment and the equipment inhisfarming
operationsinthemonthsimmediatdy prior tofiling thebankruptcy petition. See Rosenv. Bezner, 996 F.2d
1527, 1532 (3d Cir. 1993) (“Inagtuaioninvolving atrander of title coupled with retention of the bendfits
of ownership, there may, indeed, be a concedlment of property. Where thisis the case, however, the
concedment is present not because retention of the benefits of ownership concedlsthefact thet the debtor
no longer haslegd title, but rather because the trandfer of title represents to the world thet the debtor has
trandferred away dl hisinterest in the property whileinredity he hasretained some secret intered—a secret
interest of which retention of the benefitsof ownership may beevidence”). Thecaselaw andtheevidence
support the bankruptcy court's condusion thet the IRS, relying on the continuous concealment doctrine,
met its burden of proof on the firdt, second, and third dements

In terms of the fourth dement, while the ojecting creditor need not show fraudulent intent on the
debtor’s part to succeed on a 8 727(a8)(2)(A) dam, it must show the debtor acted with actud intent to
hinder, delay, or defraud acreditor. See Fox v. Schmiit (In re Schimit), 71 B.R. 587, 590, 591 (Bankr. D.
Minn. 1987) (citing Lovell v. Mixon), 719 F.2d 1373, 1376-77 (8th Cir. 1983); Huntington Nat! Bank
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v. Schwartzmen (In re Schwartzmen), 63 B.R. 348, 360 (Bankr. S.D. Ohio 1986)). Proving the requisite
actud intent with direct evidenceisdifficult. SeelnreSchmit, 71 B.R. a 590. Thus, such actud intent may
be “inferred from the facts and circumatances of the debtor's conduct.” 1d.

Inthiscase, thebankruptcy court found that Debtor conced ed hisassats, specificaly hispersondty
and equipment, with the express intent to hinder thetaxing authoritiesin their effortsto callect outtanding
taxesfromhim.® Indeed, though not reguired under the satute, the bankruptcy court went sofar astoinfer
fraudulent intent. To support its condusion, the bankruptcy underscored thet other than his mother, the
taxing authoritieswere Debtor's only creditors, thet Debotor adamantly maintained the IRS has no authority
to assesstaxes agang himor to levy againg his property; and that Debotor osensibly transferred assetsto
close family members even as he retained control over and use of such assats.

Case authority indicates that retention of such a beneficid use interest, coupled with Debtor's
atempts to evade payment of taxes, demondrated thekind of actud intent § 727(8)(2)(A) requires. See
genadlyinreCrag, 195B.R. & 450 (“ Courts havelong been concerned over stugtionswhere ... debtors
shidd ther property from the reech of creditors by placing legd title in others-dll the while retaining an
equitable interest.”); Keeney v. Smith (In re Keeney), 227 F.3d 679, 683 (6th Cir. 2000) (finding that
bankruptcy court correctly inferred requisteintent to hinder or defraud creditors where debtor concedled
hisbenefidd interest in red property which wiastitled in his parents names but on which he resded rent-
free and had made saverd mortgage payments); Hughesv. Lawson (InreLawson), 122 F.3d 1237, 1241
(9thCir. 1997) (“Evidence was adduced beow thet alowed the court to infer thet the debotor retained and
concedled from her creditors a secret bendfit in regard to the deed of trust.”); Coggin v. Coggin (In re

The bankruptcy court dso conduded that there was inaUfficient evidence to show Debtor
retained an interest in the red property formerly owned by his father and sepmother in the yeer prior to
bankruptcy. Because we agree with the bankruptcy court's condusion that Debtor retained an interest
in other persond property and equipment sufficient to deny Debtor his discharge under 8 727(8)(2)(A),
we need not condder whether the bankruptcy court's decision regarding the Debtor's interest, or lack
thereof, in the red property was dearly erroneous.
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Cogain), 30 F.3d 1443, 1451 (11th Cir. 1994) (affirming bankruptcy court'sfinding thet debtor'strandfer
of $13,000 to hisson was carried out with intent to hinder, defraud, or ddlay wheretransfer occurred while
debtor wasinsolvent, thereweremany existing creditors, and trandfer wasmadeto avoid damsof debtor's
ex-wife). Whilewe nesd not decide whether Debtor's actionsroseto thelevd of fraudulent intent, wefind
the bankruptcy court's concluson that Debtor trandferred and concedled his persondty and farming
equipment with the actud intent to hinder the taxing authorities collection efforts is well-supported by the
evidence and not dearly eroneous. Therefore, we afirm the bankruptcy court's denid of Debtor's
discharge under 8 727(a)(2)(A).

2. Fase Oath

The second ground on which the IRS asked the bankruptcy court to deny Debtor hisdischargeis
8 727(8)(4)(A). The IRS argued Debtor faled to disdose certain assets and property interests on his
schedulesand to answer truthfully questions about those assetsand interests at thefirst medting of creditors.
Spedificdly, according to the IRS, Debitor lied to the trustee when he responded that he had liged dl of
his property in hisschedulesand that he had trandferred only acouple of vehidlestothe Trudt. Inresponse,
Debtor maintained he had nointerest in those assetsand was, therefore, not required to schedulethem and
thet he was whally forthright with the trustee & the firgt mesting of creditors

Section 727(8)(4)(A) “provides a harsh pendty for the debtor who ddiberady secretes
information from the court, the trustee, and other partiesininterest in hiscase” Cepdak v. Sears(Inre
Sears), 246 B.R. 341, 347 (B.A.P. 8th Cir. 2000). That provison providesin rdevant part that adebtor
isentitled to a discharge unless he * knowingly and fraudulently, in or in connection with the case ... made
afase oath or account.” 11 U.SC. 8 727(8)(4)(A) (1994). For such afase oath or account to bar a
discharge, the fase gatement must be both materid and made with intent. See Meartz v. Ratt, 955 F.2d
596, 597-98 (8th Cir. 1992); Pdatine Na'l Bank v. Olson (InreOlson), 916 F.2d 481, 483-84 (8th Cir.
1990); Chdik v. Moorefidd (In re Chdik), 748 F.2d 616, 618 (11th Cir. 1984)). Noting that the
“threshald to materidity isfarly low,” this court recently articulated the dandard for meteridity: “The
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subject matter of afdse oath is‘materid’ and thus sufficient to ber discharge, if it bearsardaionship to
the bankrupt' s business transactions or estate, or concerns the discovery of assets, busness dedings, or
the exigence and digpogtion of his proparty.” Inre Sears, 246 B.R. & 347 (quating Inre Chdik, 748
F.2d a 618). The quedtion of adebtor's “knowledge and intent under 8 727(a)(4) is a métter of fact.”
In re Sears, 246 B.R. & 347 (citing In re Olson, 916 F.2d & 484). Intent “can be established by
drcumdantid evidence” and “ atements made with reckless indifference to the truth are regarded as
intentionally false” Golden Star Tire, Inc. v. Smith (In re Smith), 161 B.R. 989, 992 (Bankr. E.D. Ark.
1993) (dting In re Sanders, 128 B.R. 963, 964 (Bankr. W.D. La 1991)).

As 8 727(a)(4)(A) makes dear, “[t]he Code requires nothing less than a full and complete
disdlosure of any and dl gpparent interests of any kind.” Fokkenav. Tripp (Inre Tripp), 224 B.R. 95, 98
(Bankr. N.D. lowa 1998) (citing Inre Craig, 195 B.R. 443, 451 (Bankr. D.N.D. 1996)). The debtor's
“petition, induding schedulesand Satements, must be accurate and rdiable, without the necessity of digging
out and conducting independent examinationsto get thefacts” InreSears, 246 B.R. & 347 (citing Mertz
v. Ratt, 955 F.2d 596, 598 (8th Cir. 1992)). See genardly Nationd Am. Ins Co. v. Guajardo (Inre
Guaardo), 215 B.R. 739, 742 (Bankr. W.D. Ark. 1997) (“[T]he Bankruptcy Code reguires disclosure
of dl interestsin property, the location of dl assets, prior and ongoing business and persond transactions,
and, foremogt, honesty. Thefailureto comply with the requirements of disdosure and veradity necessrily
afectsthe creditors, the gpplication of the Bankruptcy Code, and the public's repect for the bankruptcy
system as wdl as the judicd sysem as awhaole”). Statements made in schedules are Sgned under
pendties of perjury and have “the force and effect of oaths” and tesimony didited a the first medting of
creditorsis given under cath. Inre Smith, 161 B.R. a 992 (citing In re Sanders, 128 B.R. 963 (Bankr.
W.D. La 1991)).

Inthis case, the bankruptcy court applied the correct legd standard, and its findings were not
cearly eroneous. Debtor faled to disdose on his schedules and in his tesimony a the fird medting of
creditorsthe interests he retained in property transferred to the Trust. Debtor retained actud possession
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of much of that property and continued to use it both persondly and in his busness. Debtor's testimony
a thefirg medting of creditors dso gppears to have been untruthful on another ground.  Debtor tetified
he tranderred only some worthless vehidesto the Trug, though the Trust documents dearly show Debtor
purportedly transferred extengve persondty and equipment to the Trud.

Next, Delator's omissons and misstatements were cartainly, as the bankruptcy court concluded,
meterid. Applyingthemateridity dandard st forthinInre Sears, they rdaed directly to Debtor'sbusiness
Oedlings the discovery of his assets, and the existence and dispogtion of his property. In re Sears, 246
B.R a 347.

Fndly, dting an aundance of drcumdantid evidence, the bankruptcy court determined thet
Debtor intentionaly mede materidly fdse gatementson hisschedulesand in histestimony. Weagreewith
the bankruptcy court that Debotor not only dearly knew what hewas doing, heintended to do exactly what
hedid. Debtor tried to portray himsdf as propertyless even as he continued to possess and make use of
extengve parsondty and vauable farming eguipment. Debtor trandfarred dl of hisasststo afamily trust
to protect them and, a the sametime, to deceive, inablatantly defiant manner, thetaxing authorities Given
the evidence presented, the bankruptcy court'sdenid of Debtor'sdischarge under 8 727(a)(4)(A) was not

clearly erroneous.

ACCORDINGLY, having found that Debtor's arguments lack merit and thet his gpped borders
on being frivalous,” we &firm the decison of the bankruptcy court to deny Debtor hisdischarge under 88

721(3(2)(A) and @(4)(A).

"Bankruptcy Appdlate Pands may award damages or impose sanctions againg aparty for a
frivolous goped under Rule 8020. See Fed. R. Bankr. P. 8020. Thet rule, however, explicitly
provides that such an awvard can be entertained only upon natice from the court or a separatey-filed
motion. See Fed. R. Bankr. P. 8020. Thus, athough we may deem Debtor's gpped frivolous, we
cannot impose sanctions or award damages againgt Debtor at thisjuncture. See, eq., Wendover Hin.
Savs v. Havey (InreHevey), 252 B.R. 763, 769 (B.A.P. 8th Cir. 2000); Williamsv. Kemp (Inre
Kemp), 242 B.R. 178, 183 (B.A.P. 8th Cir. 1999); Ebersold v. Del_aughter (In re Del_aughter), 213
B.R. 839, 842 n.6 (B.A.P. 8th Cir. 1997).
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A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT
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