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VENTERS, Bankruptcy Judge.

The Chepter 7 Trustee, Wayne Drewes, gopeds from the November 6, 2000, Order of the
Bankruptcy Court? denying the Trusteg sMation for Turnover (“Mation”). The Trusteg's Mation sought

! The Honorable Jarry W. Venters, United States Bankruptcy Judge for the Western Didtrict of
Missouri, Stting by designation.

2 TheHonorableWilliam A. Hill, United States Bankruptcy Judgefor the Digtrict of North Dakota.



the turnover of cartain podpetition payments received by the Debtor pursuant to two federd agriculturd
assgance and crop disadter programs. Because we cond ude that those postpetition payments received
by the Debtor do not condtitute property of the bankruptcy estate, the Order of the Bankruptcy Court will
be affirmed.

BACKGROUND
The facts of this case are Sraightforward and uncontroverted.®

The Debtor filed a Chapter 7 bankruptcy petition in the United States Bankruptcy Court for the
Didrict of North Dakotaon September 7, 1999. Wayne Dreweswas gppointed asthe Chapter 7 trustee.

Subsequent to the filing, on October 22, 1999, Congress enacted the Omnibus Consolidated
Appropriations Act of 2000. This act funded the Market Loss Assgance Program (“MLAP’), which
provided paymentsfor al farmers (meeting cartain requirements) enrolled in 7-Y ear Production Contracts
with the Farm Sarvice Agency (“FSA”), and funded the Crop Disaster Program (“CDP”) for the 1999
crop year. The Debtor, who had enrdlled in a 7-Y ear Production Contract with the FSA in May 1996,
qudified for and received an $11,632.00 MLAP payment on November 3, 1999. The Debtor dso
received two CDP payments: onefor $10,866.00, received on February 9, 2000, and onefor $10,740.00,
recaived on April 7, 2000. Heenrolled inthe CDP program on February 1, 2000, nearly five monthsafter
his bankruptcy petition wasfiled.

On October 16, 2000, the Trugtee filed a Motion for Turnover seeking the turnover of the
postpetitionMLAP and CDP paymentsrecaived by the Debtor. The Bankruptcy Court held ahearing on
the Trusteg sMotion on October 31, 2000, and denied the Trusteg sM otioninaMemorandum and Order
entered on November 6, 2000. The Trustee now appedsthat Order.

3 Prior to the Trustee sMation for Turnover, the Trustee and the Debtor entered into atipulation
of facts which was incorporated into both of the parties appdlate briefs.
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ISSUE
Theissueon gpped iswhether the M LAP and CDP paymentsrece ved postpetition by the Debtor
were or were not property of the bankruptcy etate*

STANDARD OF REVIEW
Wereview thefindings of fect of the bankruptcy court for dear eror anditslegd determinations
denovo. See O'Ned v. Southwest Missouri Bank (InreBroadview Lumber Co.), 118 F.3d 1246, 1250
(8th Cir.1997); Hartford Cas Ins. Co. v. Food Barn Stores, Inc. (Inre Food Barn Sores, Inc.), 214B.R.
197, 199 (B.A.P. 8th Cir. 1997). The determination of whether property conditutes property of the
bankruptcy estateisalegd issueto bereviewedde novo. Brownv. Luker (InreZepecki), 258 B.R. 719
(B.A.P. 8" Cir. 2001).

DISCUSSION

The Trustee arguesthat the Bankruptcy Court erred when it determined theat the CDPand MLAP
paymentsrece ved by the Deotor postpetition werenot property of thebankruptcy estate. The Bankruptcy
Court basd its determination that the CDP and MLAP payments were nat part of the bankruptcy etate
on the fact that as of the date of the petition, the federd legidation that authorized and funded those
payments hed nat yet been enacted, and therefore, the right to recaive payments did not exist at thetime
the Debtor filed bankruptcy. Consequently, the Bankruptcy Court reasoned, the right to receive the
payments and, by extengon, the payments themsealves, did not become part of the bankruptcy etate
pursuant to 11 U.S.C. 8 541(a)(1) or (7). The Trustee, however, contendsthat under Segd v. Rochdlle,
382 U.S. 375, 86 S.Ct. 511, 15 L .Ed.2d 428 (1966), property of the bankruptcy etate indudes after-
acquired property thatis* sufficiently rooted in the prebankruptcy past and solittleentangledinthedebtor’ s
ability to meke afresh dart thet it should not be exduded from property of the edtate,” id. a 380, and the
CDP and MLAP paymentsqudify asproperty of the bankruptcy estate under thet Sandard. Alterndively,

* The Trustee identifies two additiona issues on gpped: (1) whether there is a difference between
the MLAP and the CDP justifying turnover of one but not both, and (2) to what remedy is the Trustee
entitled. These two issues are resolved by implicationin our analyss of the primary issue and will not be
discussed further.



the Trugtee argues that the CDP and MLAP payments are property of the bankruptcy estate under 11
U.S.C. § 541(a)(6), as " proceeds ... of or from property of the estate.”

We agree with the Bankruptcy Court that the CDP and MLAP paymentsare not property of the
bankruptcy estate because the Debtor had no cognizable legd right to those payments a the time hefiled
for bankruptcy. The Trusteg sargument based on 11 U.S.C. §541(8)(6) will not be consdered, inesmuch
astherecord on goped does not show thet the Trustee raised thisargument in the Bankruptcy Court, and
we generdly will nat hear new arguments on gpped in the aasence of extraordinary drcumgances or a
miscarriage of judice, nether of which has been shown here. SeelnreHervey, 252 B.R. 763, 767-768
(B.A.P. 8" Cir. 2000).

Section 541(a)(1) provides that the bankruptcy estate is comprised of “...[d]ll legd or equitable
interests of the debtor in property as of the commencement of the case” 11 U.SC. § 541(8)(1). “The
scope of this paragraph [8 541(a)(1)] is broad. It indudes dl kinds of property, including tangible or
intangble property, causes of action (see Bankruptcy Act 870a(6)), and al other forms of property
currently spedified in section 70aof theBankruptcy Act.” United Statesv. Whiting Podls, Inc., 462 U.S.
198, 205, n. 9, 103 S.Ct. 2309, 2314, 76 L.Ed.2d 515 (1983)(quoting H.R. Rep. No. 95-595, p. 367
(1977); S. Rep. No. 95-989, p. 82 (1978), U.S. Code Cong. & Admin. News 1978, pp. 5868, 6323.)).
While the scope of 8 541(a)(1) isbroad, it isnot without limits; it islimited tempordly by the plainlanguage
of the datuteto intereststhat exig as of the commencement of the case, and isfurther limited by the scope
and definition given to the phrase “dl legd and equitebleinterests” 11 U.SC. 8 541(8)(1).

The Bankruptcy Court determined thet & the time the Debitor’ s bankruptcy petition wasfiled, he
dd not have an interet in the CDP and MLAP payments thet fel within the ambit of 8 541(8)(2).
Therefore, the Bankruptcy Court reasoned, theright to the CDP and MLAP paymentsdid not passto the
bankruptcy estate when the Omnibus Consolidated Appropriations Act of 2000 was enected; rather,
becausetheactud right to those paymentsarose postpetition, that right (and the payments pursuant thereto)
inured to the Debtor.

®> On apped, the Trustee did not forward any argument disputing the portion of the Bankruptcy
Court’s ruling based on 11 U.S.C. § 541(8)(7). We therefore deem that argument to be abandoned and
will not discussiit further.



The Trusteearguesthat the Bankruptcy Court erred by defining property of theestatetoo narrowly
and thet the scope of property encompassed by 8 541(a)(1) is broad enough to include the Debtor’ sright
to the CDP and MLAP payments as of the commencement of the case. Spedificaly, the Trudee paints
to Sega v. Roddle, 382 U.S. 375, 380, 86 S.Ct. 511, 515, 15 L.Ed.2d 428 (1966), for the proposition
that after-acquired property may be consdered part of the bankruptcy edtateif it is” sufficently rooted in
the prebankruptcy past and so little entangled in the debtor’ sability to makeafresh gart thet it should not
be exduded from property of theedtae” Segd, 382 U.S. a 380. Applying that Sandard to the property
a issue here, the Trugtee contends thet the CDP and MLAP paymentsare property of the estate because
they are rooted in the Debtor’ s pre-bankruptcy farming activities and thet the exdusion of the payments
from the bankruptcy estate would not hamper the Debtor’ s gbility to meke afresh dart.

Theissue of whether the definition of property of the estate contained in 11 U.S.C. § 541(3)(1)
Issufficently broad to encompass paymentspursuant togovernment programsfunded by |egid ation enacted
postpetition isunsettied. One court hashdd, on facts nearly identical to theingtant case, that payments
received by the debtor postpetition pursuant to a Crop Loss Disaster Assstance Program enacted
postpetition were property of the bankruptcy estate because, under Segd, the paymentswereauffidently
tied to the prebankruptcy past, namdy, the prepetition failure of the debtor’ scrops. SeelnreLemos 243
B.R. 96 (Bankr. D. Idaho 1999). See dsn, Inre Schmitz, 224 B.R. 117 (Bankr. D. Alaska 1998)
(halding thet, under Segd, certain fishing rights recaived by the debtor pursuant to agovernment program
enacted podpetition were property of theedate). On the other hand, at leest one court (in additionto the
Bankruptcy Court’ srulinginthiscase) hasheld that such paymentsrece ved pursuant to aprogram enected
postpetition are not property of the bankruptcy estate. See United Satesv. Thomas (In re Thomas) 93
B.R. 475 (N.D. Tex. 1988). Unfortunatdy, the court in In re Thomas did not provide a detailed
explangtion of therationde behind itsholding. Id.

The issue is further muddied by the questionable gpplicability of Segd in light of the of the
enactment of the current Bankruptcy Codein 1978 (which replaced the Bankruptcy Act of 1898). The
datement in Segd that after-acquired property may be consdered part of the bankruptcy edae if it is
“auffidently rooted in the prebankruptcy past and so little entangled in the debotor’ s aaility to make afresh
gat” was basad on an andyds of § 70a(5) of the Bankruptcy Act of 1898. Segd, 382 U.S. at 379-81.
The Court in Segal deve oped thisdefinition of property of the esatein the context of determining whether
atax refund should be induded in the debtor’ s bankruptcy estate where the debtor filed bankruptcy in



September but could not dam the refund urtil the end of the year. 1d. The Court held thet under its
interpretation of 8 70a(5) the tax refund was part of the estate. 1d. at 384.

Subsequent to the enactment of the current Bankruptcy Code, many courts have cited Segd in
support of the generd propostion that 11 U.S.C. 8 541(a)(1) isto beinterpreted broadly, seeeq., Inre
Potter, 228 B.R. a 423 (citing Barowsky v. Serdlson (In re Barowsky), 946 F.2d 1516, 1518-19 (10"
Cir. 1991)), and for the pecific propodgtion that after-acquired property may be consdered part of the
bankruptcy edateif it is sufficently rooted in the prebankruptcy past and solittleentangled inthe debtor’ s
ability to make a fresh start. See eq., Inre Alvarez, 224 F.3d 1273, 1279 (11* Cir. 2000); Inre
Yonikus, 996 F.2d 866, 869 (7" Cir. 1993); In re Barowsky, 946 F.2d at 1518-19; Rauv. Ryerson(In
re Ryerson), 739 F.2d 1423, 1425 (9" Cir. 1984); In re Potter, 228 B.R. at 423-24.° Insupport of their
condusion that Segd’ sdefinition of property of the estateis il gpplicablewithout resarvation, dl of these
courts dite, @ther directly or indirectly,’ to an excerpt from the current Bankruptcy Code's legidative
higtory which satesthat Congress spedifically adopted the Supreme Court’ sandyssof property contained
inSegdl. See S. Rep. No. 989, 95th Cong., 2d Sess. 82, reprinted in 1978 U.S. Code Cong. & Admin.
News 5787, 5868; H.R. Rep. No. 595, 95th Cong., 1st Sess. 367, reprinted in 1978 U.S. Code Cong.
& Admin. News 5963, 6323. A doseexamindion of thislegidaive higory, however, revedsthat Segd’ s
holding may beviableonly totheextent thet it gopliesto tax refundsrece ved or to berecaived postpetition.
Boththe Senate and House of Representatives congressond record Sate, “ Theresult of Segal v. Rochdle,
382 U.S. 375 (1966) isfalowed,and theright to arefund is property of the estate.” S. Rep. No.
989, 95th Cong., 2d Sess. 82, reprinted in 1978 U.S. Code Cong. & Admin. News 5787, 5868; H.R.
Rep. No. 595, 95th Cong., 19 Sess. 367, reprinted in 1978 U.S. Code Cong. & Admin. News 5963,
6323 (emphasis added).

Conseguently, the issue of whether the CDP payment is property of the edate presents an
extremdy close call. On one hand, a broad application of Segd might support a finding the CDP is
property of the bankruptcy estate — The CDP payments are in some ways rooted in the prebankruptcy
faming attivitiesand are nat “entangled”’ in the Debtor’ s ability to make afresh gart. On the other hand,
if the halding in Segd isindead limited to tax refunds, as the legidaive higory suggests under the plain

® The Eighth Circuit Court of Appeds has not cited Segd since the passage of the 1978
Bankruptcy Code.

"By “indirectly,” we mean that Some cases cite other casesin which the legidative history is cited.
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languege of § 541(g)(1), the CDP paymentswould not be property of the bankruptcy estate, inesmuch as
the Debtor had no discarniblelegd or equitableright to those payments at the commencement of the case.

We are of the opinion that in light of the questionable gpplicability of Segd to the factsof thiscase
and thefact that in thisingance there was a date cartain as to when the Debtor became legdly entitled to
the CDP and MLAP payments — a date that was clearly podtpetition — those payments cannot be
conddered property of the bankruptcy estate under 11 U.S.C. § 541(a)(1). Asof the date the Debtor
filed his bankruptcy petition, he may have had, a mog, an expectation that Congress would enact
legidation authorizing crop disaster or assstance paymentsto farmers affected by the weether conditions
in 1999, but there was no asurance that Congress would authorize such payments or that the Debtor
would qudify for them if they were autharized. 1t was equdly likdy that Congress would not pass such
rdief legidation. Such an expectancy (or “hope” if you will) does not rise to the levd of a“legd or
equiteble interest” in property such that it might be consdered property of the estate under 11 U.S.C.
§541(a)(1).

CONCLUSION
Because we condude that the Crop Disagter Program and Market Loss Assistlance Program

paymentsreceived by the Debtor postpetition do not condtitute property of the bankruptcy etate pursuant
to 11 U.S.C. § 541(a)(1) or (7), the November 6, 2000, Order of the Bankruptcy Court is affirmed.

A true copy.
Attest:

CLERK, U.S BANKRUPTCY APPELLATE
PANEL, EIGHTH CIRCUIT.



