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DREHER, Bankruptcy Judge



Richard Burdette White and Jayne Maree White (“ Debtors’) apped from the bankruptcy court's
decisongranting CoorsDidributing Co. (“Coors’) andlowed secured dam for $18,000. For thereasons
dated bdow, we afirm.

FACTS and PROCEDURAL HISTORY

In May 1997, Debtors purchased a Dodge pickup truck from Ross Pearry Motors dlb/a
Crossroads Dodge (“Ross Perry”). Thecash pricefor thetruck was $27,015. Debtors opted, however,
to purchase the truck on time under a“Retall Ingdlment Contract and Security Agreement” (“contract”)
for $35,317.60. Therate of interest Specified in the contract was 18% per annum. Debtors madeadown
payment and financed the remaining bdance. Soon dfter the sdle, Ross Parry assgned the contract to
Coors?

BetweenJune 1997 and September 1999, Debtors made sporadic paymentsonthecontract. This
sporadic prepetition payment history prompted Coorsto file areplevin action in Nebraska date court in
December 1998, and Coors repossessed the truck. In response, on January 5, 1999, Debtors filed a
Chapter 1.3 petition, which stayed the sate court replevin action. Coors subssquently filed aproof of dam
in the amount of $14,557.08. Coors sought unpaid principa due in the amount of $12,152.54 and
$2,404.54 in prepetition interest (ca culated & 16% per annum). Coorsaso damed aright to postpetition
interest and, in separate gpplicaions, which were consdered as part of the dam, its atorneys fees and
cogtsincurred in collection activity, dl pursuant to § 506(b) of the Bankruptcy Code.

The Honorable John C. Minahan, ., United States Bankruptcy Judge for the Didtrict of
Nebraska.

Coorsisaliguor digtributor which does business as R.C. Didtributing and is referred to as such
in some of the rdlevant agreements and the parties pleadings  Coors and Ross Parry have the same
principds and owners and many of the same shareholders. Shortly after the sdein May 1997, Ross
Perry origindly sought to assgn the contract to FHrst Nationa Bank which refused the assgnment.

Ross Perry then assgned the contract to Coors. Debtors daim thet this arrangement in which Coors
accepted contracts from Ross Perry took place on two prior occasions. In August 1996, Debtors
purchased a Ford truck from Rass Parry. The agreement was later assigned to Coors. Debtors dso,
in October 1996, purchasad a 1985 Chevrolet van. In the agreement, Ross Parry is crossed out asthe
Hler and R.C. Didributing is hand-written in, indicating thet perhgps this transaction was adirect de,
not an assgnment. The assgnments which took placein August 1996 and May 1997 are, thus, not
assgnments to independent third parties. Rather, they ook more like intercompany transactions
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Debtors acknowledged that Coors was an oversecured creditor. They argued, however, thet
under the Nebraska Ingaliment Sdes Act, only sdlers and licensed sdes finance companies may charge
18% interest onindalment sdescontracts. Because Coorswas not the saler nor alicensed sdesfinance
company, Debtors maintained thet Coors could not legdly charge 18% interest and was thus barred from
collecting any interest a dl. Debtors sought to have Coors dam reduced to the principa baance due on
the delot at the date of filing, lessinterest they had dready paid. Debtorsaso objected to Coors daimfor
atorneys fees. Debtors asserted that the contract did not provide for recovery of attorneys fees; if it did,
Nebraskalaw did not dlow for recovery of both atorneys feesand interest; and thefeesand costs sought
by Coors were nether adequatdy documented, nor reasoneble. Findly, Debtors argued that, even if
Coors could recover the interest it sought and attorneys fees, Debtors were entitled to a setoff agangt
Coors. Spedficdly, Debtors damed they should be adleto st off the vdue of acamcorder dored inthe
truck when it was repossessad; atendallar daily deprediation amount for each day Coors held the truck;
a mileage rambursament of nine centsmile for the 1,400 miles Coors put on the truck; and a $150
reimbursament for an ail change and detailing charge.

Debtors bankruptcy case was converted to Chapter 7 in September 1999, and a trustee was
appointed. The trustee subsequently sold the truck for $18,000.

The bankruptcy court overruled Debtors objection to Coors dam. Relying on 8 506(b) of the
Bankruptcy Code, the bankruptcy court ruled thet, because Coorswas an oversecured creditor, after the
cods of the sdle were deducted from the sde price, Coors was entitled to an dlowed secured daim for
theamount of principd and interest due a the commencement of the case, podpdtition interest & arae
of 18%, and itsreasonableattorneys fees, costsand expenses, uptothesdeprice® Thecourt spedificdly
held thet the contract was not usurious and thet Coors was not required to be licensed as asdesfinance
company. The court aso held that the contract provided that, upon default, Coors could recover from
Debtorsitsattorneys feesand collection costs and thet the fees and costs requested were reasonable and
adeguatdly documented. Findly, the court held that Debtors lacked standing to set off becausethedaims
Debtors were assarting be onged to the Chapter 7 trustee.

®In its decision, the bankruptcy court determined only the amount of Coors dlowed secured
cdam, astha was the sole issue presented by the parties. The bankruptcy court did not determine the
entire daim amount, indluding secured and unsecured portions, to which Coors may be entitled.
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Debtors chdlenge the bankruptcy court's ruling on the award of interest and attorneys fees and
costs. They dso assart that the court erred in not dlowing them to sat off ther daimsfor dameges againg
the amounts owed.*

STANDARD OF REVIEW

Anagppd latecourt reviewsabankruptcy court'scondusonsof lav de novo anditsfindingsof fact
for dear error. See MerchantsNat| Bank of Winonav. Moen (InreMoen), 238 B.R. 785, 790 (B.A.P.
8th Cir. 1999); Bachmanv. Laughlin (InreMcKeaman), 236 B.R. 667, 670 (B.A.P. 8th Cir. 1999). This
ceee primarily involves review of the bankruptcy court's interpretation and gopplication of § 506(b) under
ade novo sandard. See United Sates v. Brummds, 15 F.3d 769, 771 (8th Cir. 1994) (dating that
gandard of review for the lower court's“ gpplication of factsto the legd interpretation” of a datute is de
novo); Wegner v. Grunewadt, 821 F.2d 1317, 1320 (8th Cir. 1987) (dating that reviewing court
condders bankruptcy court's gatutory condructions de novo). More spedificaly, however, the
bankruptcy court's actud award of atorneys fees and interest under 8 506(b) is reviewed for an abuse
of discretion. See Williams v. Offidd Unsacured Creditors Comm. (InreConnally), 238 B.R. 475, 478
(B.A.P. 9th Cir. 1999) (*A bankruptcy court's avard of atorneys fees pursuant to 8 506 will not be
disturbed unless the bankruptcy court abused its discretion or erroneoudy gpplied the law.”). A
bankruptcy court abusesitsdiscretion whenit rdies upon erroneouslegd condusonsor dearly erroneous
factud findings See AmtechLighting Serv. Co. v. Payless Cashways (In re Payless Cashways, Inc.), 230
B.R. 120, 138 (B.A..P. 8th Cir. 1999), &f'd, 203 F.3d 1081 (8th Cir. 2000).

DISCUSS ON

A.  Sanding

Though the bankruptcy court did not expliditly address it, Coors suggests thet Debtors may not
have ganding to object to Coors dam at dl. Section 502(a) providesthat a“dam or interest, proof of

“Coors d0 argues that the gopdlate court should not consider many of Debtors arguments
because they are being raised for thefird timein thisgoped. While some of the confusing nuances of
Debtors arguments are perhaps being raised for the firg time on gpped, dl of the arguments Debtors
mekein their gopdlate briefs gopear in some form or ancther in papers submitted to the trid court or in
ord arguments a the hearings



which isfiled under section 501 of thistitle, is deemed dlowed, unlessaparty ininterest ... objects” 11
U.SC. §502(a) (1994). The generd ruleisthat adebtor “has no ganding to object to dams or orders
relating to them because the debtor does not have a pecuniary interest in the ditribution of the assets of
theedate” Kidferv. Riske(InreKieffer-Mickes, Inc.), 226 B.R. 204, 208 (B.A.P. 8th Cir. 1998) (citing
Kapp v. Naurdle, Inc. (In re Kapp), 611 F.2d 703, 706-07 (8th Cir. 1979)). But the “debtor may be
apaty ininteres with sanding to object to aproof of dam” incertaincases 3 LawrenceP. King, Collier
onBankruptcy 1502.02[2][c] (15threv. ed. 2000). In particular, in Chapter 13 cases, adebtor may have
standing because “the success of the debtor's plan may depend upon the debtor being able to argue
successtully thet the debt asserted as apriority or sscureddam...isexcessveor invaid.” 1d. However,
in Chapter 7 cases, “the debtor usudly has no pecuniary interest thet would judtify sanding unless there
could beaaurplus after dl damsarepad.” 1d. Seeds InreKieffer-Mickes 226 B.R. a 209 (“The
exception iswhere it gopearsthat, if the contesed damsare disalowed, therewill beasurplus” (internd
citations omitted)).

Inthis case, Deltors arigindly filed a Chapter 13 casein which they mogt likdly had sanding to
chdlenge thevdidity and amount of Coors dam. Upon conversonto Chapter 7, Debtorsmaintained their
ganding to object to Coors dam. Because ther bankruptcy edtate is solvent, they may be entitled to
recaive any surplusdfter dl damshavebeen pad. Therefore, they have sanding to object to Coors daim.
We underscore, however, that thisissue of Debtors standing to object to Coors daim generdly iswhally
separate from the issue we take up later of Debtors ganding to bring adam for setoff.

B. Interest

Therearetwo prongsto Debtors argument regarding interest. Frgt, Debtors contend that Coors
is attempting to collect a rate of interes higher than that dlowed by Nebraska date lav. As a
consequence, they argue, Coorsis entitled to callect only the principa amount set forth in the contract or,
a the very leedt, no more than 16% interest. Second, they urge that Coors may not claim postpetition
interest because 8 506(b) of the Bankruptcy Code does not permit an oversecured creditor to seek an
award of interest that is usurious under Sate law.



1. Nebraska Law

Section502 of the Bankruptcy Code providesthet thebankruptcy court shdl dlow adam™except
to the extent that—(1) such daim is unenforcesble againg the debtor . . . under . . . gpplicablelaw . . . "
11U.SC. 8502(b)(1) (1994). Relyingonthisprovison, Debtorssuggest Coorsmay not enforcethe 18%
interest rate st forth in the contract under goplicable law and may recover only its prindpd.

In Nebraska, subject to certain exceptions, any interest rate agreed upon by the partiesto a
contract isvaid, up to 16% per annum ontheunpaid bdance. See Neb. Rev. Stat. Ann. §45-101.03(1)
(Michie 2000); see dso Neb. Rev. Stat. Ann. § 45-101.04 (Michie 2000) (setting forth exceptions to
genad interedt rate). |If the contract sets out an interest rate gregter than 16%, "the contract shal not on
that account bevoid." Neb. Rev. Sat. Ann. § 45-105 (Michie 2000). Instead, the plaintiff may recover
"only theprincipd,, without interest, and the defendant shdl recaivecods™ Neb. Rev. Stat. Ann. 845-105.
This 16% interest rate limitation and principa recovery rule does not gpply to goodsor sarvices sold under
aningalment contract pursuant to the Nebraska Ingalment Sdes Act. See Neb. Rev. Sat. Ann. 845
101.04(13) (Michie 2000).

The Nebraska Inddiment SdesAct governsinddiment sdes. See Neb. Rev. Stat. Ann. 88 45-
33310 353 (Michie 2000). “[I]ngtdIment sd€’ isdefined as

any transaction, whether or nat involving the cregtion or retention of a security interet, in which
abuyer acquires goods or services from a sdler pursuant to an agreement which provides for a
time-price differentid and under which the buyer agreesto pay dl or part of thetime-sdepricein
oneor moreingdImentsand within one hundred forty-fivemonths, except that ingalment contracts
for the purchase of mobile homes may exceed such one-hundred-forty-five-month limitation.
Ingdlment sdle shdl not indude a consumer renta purchase agreement defined in and regulated
by the Consumer Rentd Purchase Agreement Act.

Neb. Rev. Stat. Ann. §45-335(5) (Michie2000). Ingdliment sdleisbroadly-defined to encompass most
types of ingalment sdes under Nelraska law.  See Engdimeyer v. SA. Murphy & Lubkers Inc., 142
N.W.2d 342, 354 (Neb. 1966) (“The dasdfication [of inddlment sdes under the Adf] is very
comprenendve and gengrdly exdudes only indalment sdes of red edae or indadlment sdes where
payments will extend more than 85 months [under the previous Satutory time period].”). Under this
oefinition, “time-price differentid,” in turn, “shdl mean the amount, as limited in the Nebraska Inddlment




SdesAdt, to beadded tothebasictimeprice” Neb. Rev. Stat. Ann. 8 45-335(9) (Michie 2000). More
goedificdly, the “time-price differentid for any goods or services sold under an ingdlment contract shal
be sated as afixed or varigble annua percentage rate and shdl be a arate agreed to in writing, not to
exceed eghteen percent per annum[.]” Neb. Rev. Sa. Ann. § 45-338 (Michie 2000).

Ingdlment contract islikewise broadly-defined: “an agreement entered into inthisstate evidenaing
an ingdIment sde except those otherwise provided for in separate acts” Neb. Rev. Sa. Ann. § 45
335(5) (Michie 2000). Inaddition, aningdlment contract must beinwriting and signed by both the buyer
and thedler and contain, inter alia: (1) thecash deprice (2) theamount of the buyer'sdown payment;
(3) the difference between the cash price and the buyer's down payment; (4) thetime-price differentid; (5)
the number, amount, and due date or period of each ingalment; and (6) thetime-sdesprice. See Neb.
Rev. Sat. Ann. 8 45-336 (Michie 2000).

In this case, the contract contained dl of the requidites of, and the parties agree it was, an
ingalment sdles contract. 1t was written; Sgned by the buyersand the dller; listed the cash e price, the
amount of the buyers down payment, the interest rate & 18% per annum, and the amount financed; and
detailed the ingdlment payment amounts and due dates See Humber v. Gibred Auto Sdes, Inc.,, 298
N.W.2d 363, 364 (Neb. 1980) (affirming lower court's factud findings thet automobile contract labded
“leass’” was neverthdess an inddlment sdes contract becauseit looked like an indalment sdes contract).
As such, the contract was governed by the Nebraska Ingdlment Sdes Act. More specificdly, the 18%
per annum interet rate provided for inthe contract waspermissble. See Neb. Rev. Stat. Ann. 8§ 45-338
(Michie 2000).

Debtors argue, however, that Coorsis not entitled to collect interest of 18% because Coorswas
not the origind sdller and was nat alicensad sdesfinance company. Delators argument isflawed for two
reasons. Hr4, Coors, asan assgnee, not inthe business of operating as asd esfinance company, wasnot
required to be licensed. Second, Nebraska law does nat provide the rdief Debtors daim, even if there
wasaviolaion of the Inddlment SdlesAct.

As athreshold matter, Debtors agree that the origind contract between Ross Parry and Debtors
wasalanful indalment sales contract on which Ross Perry was entitled to charge 18% interest. Coors
ismerdy theassgnee of alegd contract. In Batemen v. Liggett, 279 N.W.2d 137, 140 (Neb. 1979), the
Nebraska Supreme Court found that an assignee was nat required to have alicense to callect the lawful
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rate of interest: “the assignee acquiresdl theright, title, and interest of thelicensee and may suefor, collet,
and recaive any lawful rete of interest provided for intheingdlment loan agreament dthough the assgnee
does not have alicense to engagein theingalment loan busness” There, the lender who waslicensed to
do busnessunder thelngalment Loan Act assgned theloan to one of itscreditorsin satisfaction of adeht.
See Bateman, 279 NwW.2d a 138. The court underscored thet the “ingtalment loan act contains no
prohibition againg the assgnment of loansto anonlicenseg” and that the underlying transaction otherwise
complied with the Satutory requirements of the Indalment Loan Act. Seeid. & 139-40. Therefore, the
court saw no judtifiable reason to limit the assigneds recovery merdy because she lacked the requisite
license Seeid. at 140.

Applying Batemanto this case, when Ross Perry assigned the contract to Coors, Coors acquired
the right to recaive 18% interest under the Ingallment Sdles Act and was not required to obtain alicense
to lanvfully do so. Coupled with the spedifics of the arrangement under which Coors acquired the
ingdlment contract in thisinstance thisintercompeany transfer, contrary to Debtors arguments, falswithin
Baeman Ross Parry did not assgn the contract to awholly separate entity.  Ingteed, the contract was
assigned to Coors, ardated company which shares the same principd's and owners as Ross Parry.

Even if we accept Debtors argument regarding theingpplicability of Bateman we dtill find Coors
IS entitled to recover interest a an 18% interedt rate on another bass Under the Ingdlment SdlesAdt, a
sdes finance company is defined as "a person engaged in whale or in part, in the busness of purchasng
inddlment contractsfromoneor moresdlers” Neb. Rev. Sa. Ann. 845-335(11) (Michie2000). Sdes
finence company "shdl indude, but nat be limited to, abank, trust company, investment company, savings
and loan asoaaion, or inddlment loan licensee, if S0 engaged.” 1d. Applying this Satutory definition,
Coorswas nat “in the busness of” purchasing ingdlment contracts.

In arecent decigon congruing the term “deder” under the Perishable Agriculturd Commodities
Act, the Eighth Circuit noted that * ‘engaged in the business should not be understood to gpply only tothose
engaged primarily inthebusness” Demma Fruit Co. v. Old Fashioned Enter., Inc. (InreOld Fashioned
Enter., Inc.), 236 F.3d 422, 426-27 (8th Cir. 2001) (interna quotesand citationsomitted). That definition
uggests that, as a threshold mtter, the company mugt be “in the business’ before we ever reach the
guestion of the extent of the company'sinvolvement in that busness.

°See supra note 2.



In this case, Coors is a wholesdle beer didtributor which recaived, & mog, three indalment
contracts through intercompany assgnments. In addition to the contract for the pickup truck, Coorswas
the assgnee on an inddlment contract for a Ford truck which ligts Ross Parry as sdler and Debtors as
purchasers, though the record is somewha undlear on the particulars of this arangement. The other
inddlment contract Delators point to involving the purchase of a Chevy van may not have been an
assgnmet a dl because Coorsisshown asthe sdler.® Coorsis not thetype of company thissatutewas
intended to cover. In ather words, though the list is admittedly not exhaudtive, Coors does nat fit within
the caiegory of companies dautarily labded as “sdes finance companies” eg., banks, investment
companies, and savings and loan asodations. See Neb. Rev. Stat. Ann. 8§ 45-335(11) (Michie 2000).
While the Satutory languege “engaged in the business of” is admittedly qudified by “in whole or in part,”
Coors was involved in a limited number of intercompany assgnments and was nat a “busness’ which
regulaly purchasad ingalment sales contracts or routindy took advantage of the 18% interest rate

loophole.

Fndly, even if Coors qudified as a sdes finance company and ran aoul of the licenang
requirement, the Ingdlment Sdes Act does nat, contrary to Deltors argument, provide that failure to
obtainalicensereatsinforfature of the 18% interest.” Rather, the Ingtdlment SdesAct merdy provides
that any personwho violatesany provison of the Act or engagesin the busness of asdesfinance company
without alicense dhdl be quilty of adass 1l misdemeanor. See Neb. Rev. Sa. Ann. 8§ 45-345 (Michie
2000). Section45-343 further providesthat asdesfinance company (or any sdler) who contractsfor or
collects excess payments may have toforfait someportion of itsinterest. See Neb. Rev. Stat. Ann. 8§45

®On the contract itsdlf, Ross Pearry has been crossed out asthe sdller and R.C. Didtributing
hendwritten in asthe sdler. Recdl that Coors does busness as R.C. Didributing.

"Forfeiture of interest in toto isthe pendty for charging interest a arate above the 16%
maximum legdl rate on a contract governed by the date usury datute. See Neb. Rev. Stat. Ann. 8§45
101.03 (cgpping maximum legd rate of interest a 16%); see dso Neb. Rev. Sa. Ann. § 45-105
(setting forth pendty for charging in excess of 16%); Thomeas Lakes Owners Assn v. Riley, 612
N.W.2d 529, 538 (Neb. Ct. App. 2000) (“ The pendty for charging ahigher interest rateisloss of the
interest.” (ating Neb. Rev. Stat. § 45-105 (Reissue 1998)). Wergect Debtors dternative argument
thet the contract violates § 45-101.03 of the Nebraska Statutes which provides thet the maximum
generd interest rate on sales of goods and other transactionsis 16% per annum. See Neb. Rev. Stat.
Ann. §45-101.03. As previoudy noted, the 16% limitation on the interest rate does not gpply to
transactions governed by the Ingdlment SdesAct. See Neb. Rev. Stat. Ann. 8 45-101.04(13). The
contract in this caseis dearly an indalment sales contract governed by the Ingdiment Sdes Act.
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343 (Michie 2000). Inother words, the state statutory provisons nowhere provide for the type of relief
Debtors asked the bankruptcy court to grant.

Rgecting Debtors arguments, we find that Coors, an assgnee nat in the business of purchasng
ingtalment contracts, is entitled to collect 18% interest on the contract as a maiter of Nebraskalaw.®

2. Section 506(b)

The foregoing resolvestheissue of the legdlity of the interest rate, aswel as Coors entitlement to
interest a the rate of 18% accrued prepetition. It does not, however, ansver the question of whether
Coors, asan oversecured creditor, is entitled to incdude postpetition interest as part of its alowed secured
dam.

Section506(b) of the Bankruptcy Codealowsan oversecured crediitor to recover atorneys fees,
posipetition interest, and other codsin cartain drcumstances

To theextent that an dlowed secured daimissecured by property thevaueof which, after
any recovery under subsection (C) of thissection, isgreater than the amount of suchdam,
there shdl be dlowed to the holder of such dam, interes on such dam, and any
reasonable fees, cods, or charges provided for under the agreement under which such
damaros

11 U.SC. § 506(b) (1994). Seedsn 11 U.S.C. 8 506(c) (1994) (“The trustee may recover from
property securing an dlowed secured daim the reasonable, necessary cogts and expenses of preserving,

or digpasing of, such property to the extent of any benfit to the holder of such daim.”). Section 506(b)

"entitles the holder of an oversecured dam to podpetition interest and, in addition, gives one having a
secured dam created pursuant to an agreement the right to reasonable fees, codts, and charges provided
for in that agreement.” United Statesv. Ron Pair Enter., Inc., 489 U.S. 235, 241 (1989). Recovery of
postpetition interest under 8506(b) is not dependent on any underlying agreement. Seeid. Rather, an

8nitsproof of dam, Coors sought 16% interest. The bankruptcy court, however, avarded
interest at 18%. Having determined that 18% is the gppropriate rate, we find thet the bankruptcy court
could, and did, properly award Coorsinterest a thet rete.
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oversecured creditor'sright to postpetition interest under 8 506(b) is"unqudified.” 1d. Asan oversecured
creditor, Coorsis therefore entitled to postpetition interest.

Initsdecisonin RonPair, the Supreme Court did not st therate at which an oversecured creditor
isentitled to recover suchinterest; however, mog courts have conduded thet * postpetition interest should
be computed & the rate provided in the agreement, or other gpplicable law, under which the dam
aox-the so-cdled contract rae of interes” 3 Lawrence P. King, Collier on Bankruptcy 1
506.04[2][b][i] (15th ed. revised 2000). Seedso KCC-Leawood Corporate Manor | v. TravelersIns,
Co., 117 B.R. 969, 974 (W.D. Mo. 1989) (dating that § 506(b) “permit[s| acreditor to have the benefit
of its bargain, thet is the contract interest rate on an oversecured debt—but only to the vaue of the
collaed”). Inthiscase, the bankruptcy court properly awarded Coors postpetition interest onitsdam
a the 18% rate spedified in the contract.’

C. Attorneys Fees and Codts

The bankruptcy court dso properly awarded Coors its atorneys fees incurred in atempting to
collect on the debt. Under 8 506(b), "recovery of ... fees, cogts, and chargesis dlowed only if they are
reasonable and provided for in the agreement under which the daim arose”  United Satesv. Ron Pair
Enter., Inc., 489 U.S. 235, 241 (1989). To recover atorneys fees, a creditor mus establish that: (2) it
Isoversecured in excess of the fees requested; (2) the fees are reasonable; and (3) the agreement giving
riseto the dam providesfor atorneys fees Firs W. Bank & Trug v. Drewes (In re Schriock Condr.,
Inc), 104 F.3d 200, 201 (8th Cir. 1997).

*Debtors somewhat inartfully point out thet some case lawv and commentary suggeststhat
applicable nonbankruptcy law governs the rate a which postpetition interest is awvarded under §
506(b). See, eg., 3 Lawrence P. King, Callier on Bankruptcy 506.04[2][b] (15th rev. ed. 2000)
(“In generd, the better view isthat the rdlevant rate isto be established as st forth in the contract (if
any), or otherwise gpplicable nonbankruptcy law.”). Some courts have refused to dlow recovery of
podtpetition interest a arate thet is unreasonable or usurious under date law. See, eq., United States
Trugt Co. v. LTV Sed Co., Inc. (In re Chateaugay Corp.), 150 B.R. 529, 533 (Bankr. SD.N.Y.
1993), &f'd, 170 B.R. 551 (SD.N.Y. 1994) (refusing to award compound interest as specified in
contract because gpplicable date law prohibited such an awvard). However, thisis not anissue here,
sncewe have previoudy held that Coorsis entitled to an 18% interest rate under Nebraska law.
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Interms of the first dement, the parties agree that Coorsis an oversecured creditor-the vaue of
itscallaterd isgregter than the amount of itsdam.’® Thisleavesonly the questionsof whether thefessare
provided for in the contract and are ressonable.

Asfor the second dement, the bankruptcy court did not abuse its discretion in avarding Coors
dightly more than $7,000 in such attorneys fees and cogs. To determine the reasonableness of the
atorneys fees under the second dement, courts congder: (1) “whether the actions taken by the creditor
were reasonable and prudent in the crcumdtances” i.e,, whether thefeeswere“incurred in protecting the
creditor'srightsinitscollaterd”; and (2) if s, “whether theitemi zed fees arereasonable” Inre Cushard,
235B.R. 902, 906-07 (Bankr. W.D. Mo. 1999) (emphegsinorigind). See dso In re Schriock Condir.,
Inc., 210 B.R. 348, 349 (Bankr. D.N.D. 1997) (decision on remand) (conddering whether hourly retes
were reasonable and whether hours billed were reasonable). The creditor bears the burden of proof on
eech of theedements See Cushard, 235 B.R. a 906. In this case, the bankruptcy court consdered
these factors, properly gpplied the lodestar formula, and found that the atorney's rates and hours were
reasonable, given his expertise and the complexity of this case, and that the attorney had adequatdy
documented histime. Moreover, therecord indicatesthat the court properly alocated the burden of proof,
requiring Coors atorney to defend hisfees™ Wefind no error here.

To stidy the third dement, Coors paints to the following paragraph in the contract as entitling it
to recover its atorneys fees

19Even though the blue-book or market vaue of the pickup truck was estimated to be around
$21,000, the parties do nat digoute the vauation of the collaterd a $18,000, which represents the
amount the trustee recovered for Debtors edtate in the sdeto Ross Perry. See 3 Lawrence P. King,
Callier on Bankruptcy 1/506.03[6][b] (15th rev. ed. 2000) (“[I]t isimportant to point out thet,
regardess of the purpose of the vauation, if an actud sale (or equivaent digpogtion) isto occur the
vaue of the collaterd should be basad on the congderation to be received by the etate in connection
with the sale, provided thet the terms of the sdle are far and were arrived a on an am'slength besis'
(interndl ditations omitted)); see dso Assodates Commerdid Corp. v. Rash, 520 U.S. 953 (1997)
(discussing vauation of collaterd). Though the value of the collaterd for purposes of § 506(b) may
arguably have been different, we use the $18,000 amount because the parties have not chdlenged that

amount on gppedl.

HContrary to Debtors argument, thereis no reguirement under 8 506(b), asinterpreted in
Schriock Congruction, thet the creditor must show it has a fee agresment with the attorney and thet it
has actudly paid atorneys fees pursuant to thet agreament.
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REMEDIESHf you arein default onthiscontract, we havedl of theremediesprovided by lav and
this contract. We may:.

(d) immediatdy repossess property by legd process or saf-hep, without the use of force.
We may then sdll the property and gpply the proceeds as provided by law to our expenses and
then toward your secured obligations. Expensesindude our cost of repossesson, cogt of holding
the property, atorneys fees (Where permitted), repairs (if necessary) and cogs of sde and

(e) be entitled to a deficency judgment againgt youif the proceeds of the sde do not pay
al of the expenses and secured obligations (except when prohibited by law).

This provison in the contract is somewhat ambiguous and arguably susceptible to  least two
interpretations. One possbleinterpretation isthet this provison dlowed the sdler or its successors and
assgnsto recover only those cogsincurred in actud repossesson of thevehide. Andterndive, and more
neturd, interpretation isthet the sdler may recover dl codts induding atorneys fees, incurred in enforang
the contract againg the purchaser upondefault. Inthis case, the bankruptcy court construed the contract
provisonunder thelatter interpretation. A lower court'sinterpretation of an ambiguouscontract isafinding
of fact which an gppdlate court will leave undisurbed unlessiit is dearly erroneous. See, eg., Kropp v.
Grand Idand Pub. Sch. Did., 517 N.W.2d 113, 116 (Neb. 1994) (“A contract is ambiguous when a
word, phrase, or provison in the contract has, or is susceptible of, at least two reasonable but conflicting
interpretations or meanings. Themeaning of an unambiguous contract isaquestion of law. In contradt, the
meaning of an ambiguous contract is generdly aquestion of fact.” (internd dtations omitted)); Plambeck
v. Union PadficR.R. Co., 509 N.W.2d 17, 20 (Neb. 1993) (“When acontract isambiguous, themeaning
of the contract isa question of fact[.]”). See gengrdly Mohamed v. Unum Life Ins. Co., 129 F.3d 478,
480 (8th Cir. 1997) (“If the contract isambiguous, the meaning of the contract becomes aquestion of fact;
and wergect the digrict court's findings of fact only if they are dearly erroneous.” (internd quotes and
dtations omitted)). The bankruptcy court's interpretation of the contract in this case was not dearly
€rroneous.

Debtors suggest that contract dauses regarding the award of atorneys fees mug be drictly
condrued, thoughthey ateno authority for such apropostion. Weacknowledgethat under Nebraskalaw,
dautesalowing atorneys feesmus be rictly construed, see Northwestern Natl Bank v. American Beef
Packers (In re American Beef Packers Inc.), 548 F.2d 246, 248 (8th Cir. 1977) (citing Warren v.
Warren, 149 N.W.2d 44 (Neb. 1967)), but we have found no such equivaent requirement for provisons
dlowing recovery of atorneys feesin inddlment saes contracts Spedificdly or contracts more generdly.
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That sad, even if, as Debtors urge, we congrued the provison a issue in this case narrowly, we find it
dealy reaches codts of collection. Moreover, as discussed more fully below, we underscore that
Nebraska law does not govern the award of atorneys fees. See Frd W. Bank & Trus v. Drewes(In
re Schriock Condgtr. Co.), 104 F.3d 200, 202 (8th Cir. 1997) (making clear that theright to attorneys fees
under § 506(b) isamatter of federd, not Sate law).

Debtors next argue that the agreement must explicitly provide for recovery of atorneys feesina
bankruptcy or litigation proceeding. There is no such requirement under the Satute or the case law.
Moreover, given the policy behind 8 506(b) thet crediitors are entitled to recover ther atorneys feesfor
protecting their rightsand interestsin the debtor'scollaterd, the contract inthiscaseisaufficient. Therefore,
applying § 506(b), the bankruptcy court did not er in finding that Coors was entitled to recover its
atorneys fees and cogts under the remedies provison of the contract.

Debtors main argument, however, isthat under Nebraskalaw, acontract which providesboth for
interest a themaximum ratedlowed by law and atorneys feesisusuriousand unenforcegble. Specificaly,
ating severd pre-1900 Nebraska Supreme Court cases, Debtors argue that a contract with an 18%
interest rate plusaprovison dlowing the sdler to collect atorneys feesupon thebuyer'sdefault isusurious.
See, eq., Interdate Sav. & Loan Assnv. Strine, 78 N.W. 377 (Neb. 1899); Montgomeryv. Albion Nat
Bank, 70 N.W. 239 (Neb. 1897); Rosav. Doggett, 8Neb. 48, 1878 WL 3934 (1878). Debitors reliance
onthese casesis misplaced for acouple of reasons. Firdt, none of these cases supports Debtors pogtion.
Admittedly, the courtsin these cases found thet the interest rate in the contract was usurious and thet the
movant was not entitled to its attorneys fees or cods  But the courts draw no corrdaion between the
interest rate oecified in the contract and the awvard or non-award of atorneys fees.

Second, and more importantly, Delotors argument ignores contralling Eighth Circuit authority. In
Fird Wesern Bank & Trust v. Drewes (In re Schriock Construction, Inc.), 104 F.3d 200 (8th Cir. 1997),
the court was faced with an identical argument whichit rgected. There, the Eighth Circuit hdd that “the
plain language of section 506(b) expresdy provides for the award of atorney's fees in bankruptcy
proceedings, without referenceto contrary datelaw.” 1d. at 202. In other words, § 506(b) doesnot state
that an oversecured creditor'sright to recover atorneys fees hinges on date law; rather, it “'esteblishesa
federd right to reasonabl e attorney'sfeesfor the oversecured creditor irrespectiveof datelaw.” 1d. at 203
(quating InreMcGaw Prop. Mgnt., 133 B.R. 227, 230 (Bankr. C.D. Cdl. 1991)). SeedsnInreRecord
Enter., 189B.R. 769, 771 (D. Neb. 1986) (finding that “thewea ght of authority supportsthe enforceshility
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of atorney'sfeesarrangementsin the contract notwithstanding contrary satelaw” and awvarding atorneys
fees to oversecured creditor under 8 506(b) even though atorney fee arrangement in guaranty was
unenforcesble under Nebraskalaw); Kord Enter. 11 v. Cdifornia Commerce Bank (In reKord Enter. 11),
139 F.3d 684, 688-89 (9th Cir. 1998) (“An andydsof 8 506(b) and rdevant caselaw . . . confirmsthat
8 506(b) preempts Satelaw. Firg, 8 506(b) does not reference state law. The section does not require
that atorneys fees be avarded only when date law would permit such an award. . . . Second, the
legidative higtory of § 506(b) suggeststhat Congress consdered and rejected theideathat fees should be
ubject to Sate law.”).

Inarguing that Sate law, rather than federd |law, governs here, Debtorstry to factudly didinguish
the Schriock Condructiondecison. Wergect Delators argument, finding thet the Eighth Circuit'sdecison
in Schriock Condructioniscontrallinginthiscase See Schriock Condruction, 104 F.3d at 203 (dating
expliatly that 8 506(b) “establishesafederd right to reasonableatorney'sfeesfor the oversecured creditor
irespective of datelaw” (internd quotes and citations omitted)). Under Schriock's reading of 8 506(b),
the vaidity of the contract rate of interest plus attorneys fees under gate law is of no conseguence.
Therefore, we affirm the bankruptcy court's award of Coors reasonable atorneys fees and codts.

D. Setoff

Debtors next maintain thet the bankruptcy court erred in not dlowing them to sat off thar dams
for damages againg the amounts owed to Coors. In generd, § 553 of the Bankruptcy Code “preserves
acreditor'sright to st off mutud obligationsbetween it and the debtor.” United Statesv. Gerth, 991 F.2d
1428, 1430 (8th Cir. 1993). That provison does not, however, address a debtor'sright of setoff. See
InreR. Bagyr & Asxoc., Inc., 81 B.R. 978,981 n.10 (Bankr. D. Minn. 1988). A debtor'sright of setoff
isgoverned by other provisonsof the Bankruptcy Code and Satelaw. Seeid. (*A debtor'sright of setoff
is established under satelaw and 8§ 502 of the Bankruptcy Code.”). In essence, a“ debtor'sright to setoff
isproperty of the bankruptcy estate” Kder v. Crag (Inre Craig), 144 F.3d 593, 596 (8th Cir. 1998)
(citing Callier on Bankruptcy 11553.03[7][b] (15th ed. 1998)). Therefore, in a Chapter 7 case, only the
trustee of the bankruptcy estate may properly assart the debtor's right to setoff. Cf. Conddlaion Dev.
Corp. v. Dowden (Inre B.J. McAdams Inc.), 66 F.3d 931, 935 (8th Cir. 1995) (“ Thetrusee sepsinto
the shoes of the debtor for purposes of assarting or maintaining the debtor's causes of action, which
become property of the estate” (quoting Regan v. Vinidk & Young (In re Rare Coin Gdleries of Am.,

Inc.), 862 F.2d 896, 901 (1<t Cir. 1988)). See dso Mixon v. Anderson (In re Ozark Red. Equip. Co.,
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Inc.), 816 F.2d 1222, 1225 (8th Cir. 1987) (“[I]t isdear that causes of action belonging to the debtor at
the commencement of the case are induded within the definition of property of the estate” (emphesis

omitted)).

Asathreshold matter, the bankruptcy court correctly determined thet thesstoff daimsa issuewere
property of theedtate. SeeKderv. Craig(InreCraig), 144 F.3d 593, 596 (8th Cir. 1998). Thesedams
wereinitidly property of Debtors Chapter 13 bankruptcy estate and, upon conversion, remained property
of the Chapter 7 estate under § 348(f)(1)(A).*?

Based on the case law, the bankruptcy court dso correctly determined that Debtors did not have
sanding to assart the daims of setoff and that such daimscould only properly be brought by thetrugee*®
Having affirmed the bankruptcy court's decison regarding Debtors lack of sanding, we find the
bankruptcy court correctly determined it did not have to reach the merits of Delators setoff daims

CONCLUSION

The bankruptcy court correctly interpreted and gpplied Nebraska sate law and 8§ 506(b) and
granted Coors an dlowed secured dam which induded postpetition interest a the contract rete as well

L2Alternatively, the bankruptcy court points out that these daims may have remained property
of Debtors bankruptcy estate under 8§ 348(f)(2) because Debtors concedment of assets prompted
converson. See11 U.S.C. 8 348(f)(2) (1994).

BDebtors argue thet the trustee has no incantive to pursue these daims; therefore, it mekesllittle
snseinthiscaseto dlow only the trusee to hold such daims. We rgect Debtors argument. If, as
Debtors ugges, the trustee chooses not to pursue such daims, Debtors are not without recourse and
may force the trustee to abandon the rights of setoff as property of the estate under §554. See 11
U.S.C. 554(b) (1994) (“On request of aparty in interest and after natice and a hearing, the court may
order the trustee to abandon any property of the estate thet is burdensome to the estate or thet is of
inconsequentid vaue and bendfit to the estate”); see dso Kemp v. Tyson Seafood Group, Inc., 19 F.
Supp.2d 961, 965 (D. Minn. 1998) (“The debtor may regain Sanding to pursue acause of action if the
cause of action is abandoned by the trustee™ (quoting Harrisv. . LouisUniv., 114 B.R. 647, 649
(E.D. Mo. 1990)); Hunt v. Up North Pladtics, Inc., 177 F.R.D. 449, 451 (D. Minn. 1997) (discussing
ganding isues).
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as reasonable attorneys fees and costs capped by the sdle price of the collaterd, minus codts of sde?*
It further properly determined that Debtors lacked standing to assert their setoff daims

ACCORDINGLY, we &firm.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT

1As suggested in note 3 supr a, the bankruptcy court determined only the amount of Coors
dlowed secured dam, nat the amourt, if any, of Coors dlowed unsecured daim. Thus, the issue of
the amount to which Coors may be entitled as an unsacured daim over and above the amournt of the
collaterd isnot before usin this gpped.
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