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KRESSEL, Bankruptcy Judge.

! The true creditor and appropriate defendant here is the United States Department of
Education. The plaintiff probably sued Diversfied Collection Services because it was servicing the
loan, but it is the United States which has appeared and defended this adversary proceeding and the

ensuing apped.



The plaintiff and debtor, Janet E. McCormick, apped sfrom thejudgment of the bankruptcy court?
inwhich the bankruptcy court determined thet McCormick’ sdett to the United Stateswas exoegpted from
her discharge and entered judgment in favor of the United States and againgt McCormick in the amount
of the outstanding deat. We afirm.

BACKGROUND

McCormick filed apetition under chapter 7 of the Bankruptcy Code on December 2, 1998. The
casewas dosed on March 22, 1999, but on request of McCormick, the case was reopened on February
11, 2000. OnFebruary 14, 2000, McCormick filed an adversary proceeding asking thet her sudent loans
owed to the United States Department of Education be determined to be discharged by reason of 11
U.S.C. §523(8)(8). After trid, the bankruptcy court found that McCormick had not demondtrated thet
fallureto discharge her sudent loanswould have been an undue hardship and entered ajudgment in favor
of the Department of Education in the amount of $6,070.37. McCormick filed atimely gpped.

DISCUSSION

The dischargesility of sudent loansis governed by 11 U.S.C. § 523(a)(8) which provides
A dischargeunder section 727 . . . doesnot dischargeanindividua debtor
from any debt —

(8)  for an educationd bendfit overpayment or loan mede,
insured or guaranteed by agovernmenta unit, or madeunder any program
funded in whale or in part by agovernmenta unit or nonprofit inditution,
or for an obligation to repay funds received as an educationd benefit,
scholarship or stipend, unless excepting such debt from discharge under
this
paragraph will impose an undue hardship on the debtor and the debtor’ s
dependents.

11 U.SC. §523(3)(8).

2 The Honorable Barry S. Schermer, United States Bankruptcy Judge for the Eastern Digtrict
of Missouri.



Ealier versonsof §523(a)(8) had provided for the discharge of sudent loansif acertaintime hed
dapsed. Thelast verson of such provision provided for the discharge of sudent loans thet first became
due more than seven years before the date of the filing of the petition. Johnson v. Missouri Baptist
College, 218 B.R. 449, 454 (B.A.P. 8" Cir. 1998). However, as pat of the Higher Educaion
Amendments of 1998, Public Law No. 105-244, 112-1581, 8§ 523(a)(8) was amended by deleting
subparagrgph(a) which provided for thedischarge of gudent loansbasad onther age. Thoseamendments
were effective for casesfiled on or after October 7, 1998, the effective date of the act. Unfortunatdy for
McCormick, shefiled her case two monthslater and thusthis exception to discharge of her sudent loans
isunavailableto her.

Thus to have her sudent loan delat excegpted from her discharge, shemust demondratethet failure
to discharge them would resuit in an undue hardship for her and her dependents. Such adeteminationis
meade based on thetotdlity of the drcumstances with aparticular andyssof (1) the debtor’ s padt, present,
and reasonably rdiable future finandd resources, (2) caculation of the debtor’s and her dependants
reasonable, necessary living expenses; and (3) any other rdevant facts and circumstances surrounding a
paticular case. Andrews v. South Dakota Student Loan Assistance Corp. (Inre Andrews), 661
F.2d 702, 704 (8" Cir. 1981), Andresen v. Nebraska Sudent Loan Program, Inc. (In re
Andresen), 232 B.R. 127, 139 (B.A.P. 8" Cir. 1999). McCormick bears the burden, both in terms of
production of evidence and of persuasion, of proving undue hardship by apreponderance of the evidence.
We can reverse a bankruptcy court’ sfinding on thisissue only if it isdearly erroneous. Andresen, 232
B.R. a 128, Clinev. lllinois Student Loan Assistance Assoc., 248 B.R. 347, 348 (B.A.P. 8" Cir.
2000).

Our review of the bankruptcy court’ sfindinginthisregard isseverdy hamstrung by McCormick's
falureto provide uswith atranscript of thetrid. 1nthe abbsence of such atranscript, we arein no pogtion
to review the evidence to determine whether or not the bankruptcy court was dearly erroneous in its
determingtion. Thus we have no dterndtive but to condude that the bankruptcy court’s findings of fact
werenot dearly erroneous. Rush v. Rush (Inre Rush), 237 B.R. 473, 475-76 (B.A.P. 8" Cir. 1999).
Webb v. Webb (In re Webb), 212 B.R. 320, 322, n.1 (B.A.P. 8" Cir. 1997).

To the extent that McCormick has presented us with evidence that was not submitted to the
bankruptcy court, wedo not consder it. Wendover Fin. Servs. v. Hervey (InreHervey), 252B.R.
763 (B.A.P. 8" Cir. 2000).



McCormick dso complainsthat when her case wasfirgt cdled for trid, the defendant’ s attorney
wasnat present and the court took up other matters and waited for the ettorney to gopear. Waitingashort
time for the Assstant United States Attorney to gppear cartainly wasnot an abuse of discretion onthe part
of the bankruptcy court and, in any case, we cannat see how it would have changed the outcome of the
trid. Other arguments made by McCormick regarding Sanford-Brown Business College's decison to
admit her areirrdevant to theinquiry a hand.

CONCLUSION
Because McCormick faled to provide us with atranscript of the trid, we affirm the bankruptcy

court’ sfinding that failureto discharge her sudent |oan detat would not condtitute an undue hardship on her
and her dependants. We therefore affirm the judgment of the bankruptcy court.

A true copy.
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